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Ieusmi, thr Exmrtivc will hold eompktc sway
and by ipsc A.cit make rvcn the time tsf elm
“top secret.” Ccnairrly, the decision today will
upset the ‘Lworkablc formula,” at the hcacr of
the legislative sehcmc, “which cmmmpasscs,
balances, anrf protects all interests, vet places
emphasis on the fullrst possihlc rfis.closure. ” S,
Rep. No. 813, rupra, at 3. The Exeeutivc
Branch now has carte blanch toinsukrtc in-
formation from public scrutiny whr[her or not
that information bears any rlisrcrnibic rclatirm
to t!ss= imcrests sought to be protcetcd by sub-
See[ion (b)(l) of the .ACI. }Ve shoulcf rcmemfm
the words of Xlwlison:

“A popular gmcrnmcm without prrpular
information or the means of acquirinc ir. is
but a prolrrguc to a farm or a t riige+v or per-

haps both. Knnwlwfqr will lt~re~r-r rqucrn
ignomncc: And a peoplr who me,~n to be
their own Gmcrnors, must arm [hrrnselves
with the power knowlcd<r givm. ”z

I would aftirm lhcjudqmccrt hclow.

APPENDIX

Ser. 552(b) and (c) of the Freedom of Infor-
mat ion Art reads as fol Imvs:

(b) This section rh}es not apply lo matlers
that arc—

(1) specifically required by Execu~iir nrdcr
to be kept sctret in ~hc inlercsl of na[i(jnal dc- ,

cial information obtained from a pcrsrm and
privilcrgrd or ronfidcnlial;

(5) inter-agency or intra-agccrcy memrs-
randums cm Icttcrs which would not be avail-
ahlc by law to a parry other then an agency m
lnigation with the agency;

(6) personnel and mctiical files and similar
files the disrlosurc of which would tonst,~utc a
clearly unwarranted itwasion 0( person:ti pri-
vacy;

(7) invrstiqatory files compiled for law cn-
(orcemcnt pur~scs cxccpt to the cxlen( :lvail-
ablc by law to a party olhcr [ban an aqrm Y;

(8) contained in or rclalt-d to cx::nlin,iti,,n.

OpCralinq. m Condititm reporls prep,ircd h!,
on behalf of. or for the use of an accn:\ rc -

spmslhle, for the rcgcslatitm or sopcrn :.si(’,n of

financ}a! Inslitutitlns; or
(9) qeoloqical and qr~,physical inft)r,n,ltj:,r]

and dfita, includinq maps, wmwrnll]q JVI1;s
(c) This sc[tion dcIcs n,,t ao[tl,rlzr \vIIl-

holrfing of information or IImll [he ,:t:lil,lt,i],l}
of records to thr pufdit. CXICIM as siw iflc:illt
stated in this section This wclion is n.)t .,u.

thority [o withhold inf’[~rnl,llicm from (:~Jn-
grcss.

—. .—

fcnse or foreign policy:

~z=T?/ @
(2) related snlcly w tht. internfil personnel

rules and practices of an aqrwcl;
(3) spe~fically exempted from disclosure t#

statute;
(4) trade sm rcls and c[]rnmercial or finan-

—.—

Icmplirtes “cxccrptin<” 0[ s(~me material. Refcrcc--

irrq svha[ may pr(,pcrlt tw cx(erptcd IS imrl of ~hr

judicial [ask I’hii is made OIWIOUS In Q 5;2(t,)(; )

whit h keeps secret “inter-a<f-nc: [#r inlr.i-. igenc:

memorandums or Ie[lcrs whi( h would crm lx aiail -

able b> law 10 a par[~ other th,!n an ~qcncy in l!rlqa-

tion wi[h thr aqrnc~. ” The hure. iurra[ whn “SCS lhc

“’serrct” stamp ot,i it~usif rim rr[,t ha~e Ihc fin~l sit

as to what “rnem(, r.mdurns or letters” WNJ]CI be

available by Iatv unch-r lhr Fifth cx(r-pti(m. for

9 552(3)(3) giies ihe [)lstrl(r (A)urt authnrl[f,

where ag,:rw> reet~rd> are ~lle~ecf ICI be “tmprnperi}

withheld to “cfc[ermlnr the mailer &, no/v,” (he

‘Ixsrcfcn” Iretng on the ~gen< I “I(I su.tain i[s M-
tion. ” Hcncc ? 55?(I))(5), Ix-h!nci which the exccu-

tivc agen~ web relcsqe hrn-. mialdlshes J pcIIIc\
utuch is served h) Ihe far[-opinion dtstmclmn long

established in federal diwo~er}. “The qu~tmn is

whc[hcr a private parry WI}UIII rt,u{lneis trc entirlmf

so disrlnsure thrncsgh disc o~er} of w,me or all {If rhc

Ss@crial scmghl to IX cxc rrptr-d W’hen Ihc ( :ourI

answers {ha{ nn sut h inqulr) can Iw m.]cir un{icr

q 552(b)(l), it m~kes a 41acnldcs nf lhc dIMJ,,S”re

merh~nism which ( kmgrcss trial [O cre.jtr. I’n mahc

obvious the inrerp!a} of [he nine excep[l{ms hs[rd m

* 55?(1>), as well as ~ 552([). I hl,e atta{href :h~m
as an .Apprndix 10 th!s CJls>enl

2 Lcoer m W? T. Barr}, ,\ue. 4, IH?2. IX The

\ladis[)n (Iiun[ CC. 1910) 103.
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J()}L\NXIS pETER, s\llT1l C; II) E()>;,
Magistrate. HE RTES ,jo}{N. ,jo}Ix
Af3R.\}fOl. and ISl{\l.\F. L. JOll X v.
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LAND

1. Federal, state, and local regulation —
S ccial land uses — In general
(&.4ol)

Court jurisdiction and procedure —
In general (!15.01)

Nat ional Environmental Policy .Act
appiles to .*ir Force’s tcslin< program that is

conducted on Encwcuk .%oII even though,
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atoll is pap of Pacific Trust Territory and
not pan of United Statrs, since Act was
framed to apply to all areas under exclusive
U.S. cxmrtrol.

2. Federal, state, and local rc ulation —
S ecial land uses — fn general
(~8.401)

Court jurisdiction and procedure —
1ss general (S15.01)

Preliminary injunction barring Air Force
from conducing simulated nuclear tests on
Encwctak Atoll ”until adequate National En-
vironmental Policy Act environmental imp~ct
s~atcmcnt is prepared must also bar seismic
studies and core drilling activities that arc
integral part of testing prn~ram. situ e con-
tinuation of any part of prn]ect could imperil
objecsivc evaluation of prnjcc[’s environmen-
tal effects.

STATUTES

Federal — National Environmental
Policy Act ($95.011)

Grist rued.

Theodore R. Xlit[ hell, Edward C. King,
and James E C)uqqan, Saipan. \fariana ls-

Iands; Dennis E. Olsen and IIamlct J Barr),
111, Majuro, Nlarshall Islands; and Boyce R.
Brown, r., Honolulu, Hawaii, for plaintiffs.

+Jon Aliho, assis[arst U.S. attorney,

Honolulu, for defendants

Full Tex\ oj Opinion

KING, J.:

This suit is brought by the hereditan and
elected leaders of the people of Encwetali
Atoll 1 seeking a preliminary injunction
against defendants ~lelt in R Laird, Robert
C. Seamens, Philip N. \Vhit~aker. Noel G~y -
ier and Carnll H. Dunn I)cfendams are re-
spectively, SCcrctar,y of Defense, SC-cretar} or
the Air For{c, Assistant Secretar! of the .%ir
Force, Commmclcr in Chief of the L’nited
States \filitisry Forces in [he Pacific Ocean
area and Director of the Defense .Ncsclear
Agency. The complaint alleges thJt defencfan[s
have no[ complied with the provisions of the
National Environmental Policy Act of 1969

t Encwetak is also commonly spelled “Eniwc-

tok. ” II is !hc wcstcrnmmt aIoll of the 1$’rstcm (Ra-

Iik) chain of the \larshall Islmrls and u located

nonh of the equator m !hc wcs[-{cwrrral pan of the

pacific &can kmwrcn 1 1“ ?()’ and 1 1“ 46’ nonh

latitudes. and 162”02’ and 162”24’ easl Iorrg-ituricx

Ttrc atoll consists of a chain of fortv IWO islands sur-

roundlnq an oval Iaq[mn 25 miles long hy ?0 mks

wide, The [otal land area of the islands is 2.26

square stalutc milm.

(hercirmfter “NEPA”), 42 U.S.C. 44321 C(
seq. (Supp. 1972), and other laws nf the
United States,z in the manner in which they
initiated and conducted the Pacific Cra[ering
Experiments (hereinafter “PACE”) on
Encwctak Atoll. The jurisdiction or this court
is invokrd under 5 U.S.C. $$701-706 and 28
U.S.C. S9 1331 and 1361 (Supp. 1972).

Prior to the hearing on plaintiffs’ motion
for a preliminary injunction. defendants ac-
knowledged that the Draft Envirnnmrntal
Statement prepared for the PA{;E prnlvct ancf
filed with the Council on Envircrnmcntal
Qualitr on April 18, 1972 (hercinarlrr ‘L\pril
18th DES”) was inatfequ,,tr unrfrr XEP\.
and ii was aqreed tha[ :, new .S[a[cmrn[ wwuld
be prepared. It was stipulated that J prc-limi-
nary injunction would issue penrfing fin,tl rfc-
tcrminntion of this action after tri:]l [m the
merits; resening. howe}cr. the- quc~tifm
whether the scope of the injunction s~)ou[d
preclude the defendants fr(ml (ontinuln< ((~tc
drilling and seismi( studies on lhc atoll This

and cenain qucsti{ms rclaritc to stand irrq arid
jurisdiction are [hc only issues bcrorc Ihc (ourt

at this time.

Factual Background

Enewe!ak is a Pa( ific atoll acfminislcrwf l,}
the United .%alcs under a ‘L”lrus[ .\qrccnlenl”’
wi[h the Lnitecf S:i!ions pcr{:!]ninq t(l lhc

Trust Territory of the Paclfl( Isl.(nds. tht-
former Japanese \fanda[ed Isl,lncfs. ] It is the
home of the plaintiffs. wh,,sc an{cstors wttlcd
there long before there was wl\ Eur{~l)r.in ex-

ploration of the Pacific rcql[,n TIIc\ rcsldefi

on Enewetak ivi[hout siqnifi[an[ intcrru[jti:)n
until 1947 when they were mm cd tn ~JClaIl~

Atoll by the United States sn that F,net,,etak

2 For [he mosr pan. these aridi [ional clatms in-

volve all-cd ncmcompli~rrre w tlh \ arlnus requ -

Iatmns an~ orders promul<atrd pursu.{nt rn NF.P.\.

rsamel} ( 1 ) the Guldc lines for Federal \qtmctc. l’n -

dcr the Naricrnal Entirmrmrmtal PolI(f .lcr (l~sur-d

h the ~:ouncil on Err! irr~nmen[:![ Qu,,lilt). 36 Ecd.
Req 7??4 (.%pril 23, 19-1 ). (?) “Fhc I)ei),]r[rr]t-nt [If

Defense cntlrorrmental requlnli~)n.. 32 (: F U P<lrt

21.4. (3) Ihe A1r f-”nr~c en~]r(,nmcnt.11 rccu I. II I, In,

(“Environmental Prcvtcct](,n Err, ironmcnt.ti .\s.

sessments and Sraremcnr s,” :\ir F[lr{c Rr:ul,lt]on
19-2. Januam 20 19”2) and (4) F.xeruli, e or, der

N[~. 11514, 35 Fed. Rrq 4?-S7 (\l.\rrh :. 1[~-11)

There is, however. an indepcncicnt allrq.l!l{,n 1,.].cd

on alleged }iola[ ions nf the L’nitcd S~[]t~n> 1 rus[ec-

ship Agreement for the Former Jap.tnc>c \f,Ind.I[cri

islands (whjch Trustrrshlp ..\crr-emenl lm Iudei

Enewetak Atoll), approved b! [hr SC( urn, {:oun[ II

of thr Llnitrd Xalmns on .\prI1 ?. 194-. .Ind !,I [hc

Uni[ed SIaIcs bv Joint Rmnlutlltn of the (:(,n~rcss

MJu]\ 18, ]94- ((h ?-l. 61 SIAI 39-1 Sr( :Cllrr-
atlv. W L’ S.~. ! 1681 (SuIX) l“~?) B, tierccmrnt

dthc panics, none of !hcse’c\aims is befnrr- the (I]url

●ithistimc

} see fwlnolc 2 supra.
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could be usccf as a nuclear test site. From that
time until the volun[aq nuclcfir test morato-
rium went into effect in 1958, more than thirty
nuclear dcviccs were dctormted on the islets
and reef ledge LSfthe atoll including, in 1952,
the world’s fit%t explosion of a hydrogen
bomb.

Since their removal, the Encwctakcsc have
rcocatcdl~ romtiaincd that LJiclantz dots not
akord satisfac~csry living c~ndit~ons, and
pressed for permission to return to Encwctak.
Complaint q! 9, 10. On April 18, 1972, Am-
bassador Franklin Williams,’ on behalf of the
United States, agreed to their return by the
cnd of calendar 1973 —follcrwing ~he com-
pletion of certain unspecified activities then
under way cm the atoll. It seems clear tha[
these activities were and are the PACE projcc[
sought to be enjoined by plalrs[ifls.

Approxima[rly April 2-I, 19-2, the plfiin-
tiffs made an wrial survey of Enewetah. and
on hfay 17, 1972, thev were allowed [o visi[
the atoll for the first time in twenty-five years
The events thal followed arc not entirely clear,
but it appears tha[ plain[ifTs were gi, en a copy
of the April l~th DES soon after their arriva!.
On the basis or this document and observa-
tions made Cfurin< the visi[, ctispu[es arose be-
tween plaintiffs and the .Air Force and the Nu-
clear Derense Agent) which culminated in this
suit.

According to the .4priI 18th DES, attached
as Exhibit A tO tbe complsin[. PACE is one
part or a larger program cfesigncd to provide
ncw data cm the vulnerability of ccr~ain ele-
ments of our strattgk defenses to nuclear at-
tack. Its specific purpose is to test the “cratcr-
ing” cflcct or nuclear blasts by simulating such
blasts wilh high explosives. Tcstimmsy at the
hearing on the Order to Show Cause indicated
that these detonations will range upward in
size to 500 tons of high exploswes. ~ In addi-
tion, Iargc areas on the islands will be cleared
of “overburden” (vegetation and tOp501])
preparatory to the detonations.

The core drilling and seismic studies which
defendants wish tO exempt from the operation
of the preliminary inj unction arc prcrcdures
used to gather information concerning the
makeup or the subsoil and strata or the atoll
and the nuclear craters located there. Whiie

4 Special Representative of the People of the

United Slates to the Microncsian Political Status
Talks.

s Testimony at the hcarinq showed thal P.4CE in-

volves three inlcgratcd and concurrent lest pro-

grams (1) “N~icro Atoll” consisting 0[ fifteen 1,000

pound delona~irms of high cxplosi~es (twelve of

which took place before the issuance O( a wmpora~

restraining order on Seplember 22, 1972), three 5

ton detonations and four 20 ton detonations, (2)

“Mine Throw 11”, a 2~0 (on d~onatlon, and (3)

“Coral Sands”, a 500 ton detonation.

this information has a ~encral ~alue to Ihc sci-
entific community. tcstlmtmy at the hearing on
the Order to Show Cause indicated that its
primary purpose is to furchcr the PACE c

project. Indeed, it is a nmcssa~ base for plan-
ning and evaluating other phases of the
project.

The core drilling involves digging holes of
four to eight inches in diameter and ten to onc
hundred fCCt in depth. Approximately two
hundred such holes were drilled prior 10 the is-
suance of the Temporary Restraining Order
on Scptcmbcr 22, 1972. The holes prtn ide
geologi[ samples for cxaminalion, find a&fi-
tionally some are used in the seismic studies.
According to tcstimnny at ~hc hcarinq, the
drill hoics do not cause significant en~ircm-
mcntal dama~c hecausc !hey fill up ancl dis-

appear Ina rc]atively short [inle,
The se]smic studies arc dcrnr in conjunction

with the core drilling and invol~e the pr(J}mga-
tion of sound waves b> the dettmati(m or small
charges of high explosi~rs (none in excess of
one rourth pound of T.NT). b The charqes are
detonated in holes three feet deep and the ve-
locity of the sound waves passinq [hrough the
surrounding rarlh is measured bv ele( troni(

equipment suspended in ne2rbv drill holes.

From this information and that obt,tincd by
the core drilling a geologist can accur:itcly pre-
dict the geologic makeup of Ihc area tcsiccf.

c
.,.

NEPA 1s Ap licable To The
&Trust crritory

The question whether NEP.4 is app]icablc
to federal action in the Trust Tcrrilory or the
Pacific Islands (hcrein;iflcr “Trust Terri-
to~”) and therefore to Ene~vetak is one of first
impression for this court Although the United
Sta[es, pursuant to Article 3 of the Trustee-
ship Agreement with the Uni[cd Nations, has
“full powers of administration, legislation,
and jurisdiction.’ over the- Trust Territory
subject only to the uncertain Iimitatiorss or the
Trusteeship Aqrcement. redcral legislation is
not automa[icall~ applicable to the Trusr Tcr-
nto~.’ Instead. C,ongress must manifest an in-
temion to include the Trust Tcrritorv within
the covcragc of a gi~cn statute before the
courts will apply its provisions to claims aris-
ing there. Such an in[cnticm is usually in-
dicated by defining the term “State;’ or
“L’nitcd states” as used in the legislation to

* According to affidavits submiftcd by the defend-

ants. for Seismic studies such as thcsr. the sound

waves arc norrnallv produced bv a hammer impac~-

inrg on a metal plate placed on the surface 0[ the

ground. However, tmtlmony a! the hearing in-

dicated that the use or small explosive charges is the

usual praeticc on Enewctak.

7 See Arciclc 3 of the Trusteeship Agrccmcm

quoted in kmtnocc 12 mfia

cl
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include the Trust Territory.t Hcncc a problcm
of statutory construction arises when a given
fcdrral statute—such as NEPA—is silcn[ on

s For statutes in which !hc term %atc” u sfcfined

to include the Trust Territory, see 42 L!.S.C. f 457 I

(Supp. 1972) (Alcoholism Prwcnticm, Trea!ment

and Rehabilitation Program); 4 I U.S.C. t 48(b)
(Supp. 1972) (Committee for the Purchase or Prod-
ucts and .%rvicm of the Blind and Other %vcrcly

Handica peal); 42 U.S.C. f 246 (Comprdwnsivc

i“Health lannmg and Services); 42 U.S.C. $ 247b

(Supp. 1972) (Cmmmunicablc Disease Control

Grants); 47 U.S C. f 397 (Supp. 1972) ((lrnstruc-

tion Grams few Noncommercial Edu{ a[ional Broad-

casting Facili[ics); 42 U.S.C. $ 4402(3) (sup
F1972) (Disaster Relief Assistance), 42 U.S

I 2949 (Supp 19~2) (Ecnnomic Opporrunit\ Pro-
grams), 20 U.S.C. ! 1401 (Supp. 1972) (Educmion

O( the Handicapp-rf), 42 LI S C 5 30W (Supp

1972) (Famil) Planning %WICCS), Frrlcral F,rrtirnrr-

mcntal Pcsliciric (:nntrol .ir! of 19~2, Pub L. 92-

516, 4 2(aa), in 71 Eniirmrmenlal Rplr 7501.7503

(wsac[ed by Congress O{lobt-r 12. 19-2; signed by

the Prcsidcm ortobcr ?1, 1972) amcndlng 7 L.S.C

S 135 ef Jc-q.; Federal Water Poll uiion Control Art

of 1972, Puh L. 92-5fKJ, $ 5~P(3), in ~1 Env]mn-

ment Rplr 5101. 5125 (cnaowl bf (~nngrexs orto-

ber 18, 1972, ovr-rrirlin< the Prr-,]rlell[’s \’eto of (k-

mber 17, 1972), 15 L.S (; $ 27S< (Supp. 19T2)

(Fire Rescar(h and Safct, Program (;rants), 42
LI.S C. $2991> (s”pp ]972) (flcar-r DMcasc, (lancer

and Rcla!cd Dlseasr Rcsearrh). 2? L’. S.(1 $ 2127

(Supp. 1972) (Inlcrnational Tra, el), 42 U S.C.

* 3890 fJuvr=nile Dclinquenm Pre, en; inn and Cnn-

trol), 20 L’. S C.. $ 403 (Xational Dc(ensc Educalmn

Act); Noise Control Act of 1972, Puh L. 92-574,

4 3(9), in 71 Envimnmen{ Rptr. 7?01 (cnactml bt

Congress (ktobcr 18, 1972, slqncri by thr President

Octnbrr 27, 1972), 42 1;.S C 5 ?9811 (Nurse Train-

ing); 42 U.S.C. 5 3002 (Programs for olricr Ameri-

cans); 20 U.S. C. $807 (Supp 1972) (Training and

Fellowship Programs for Community Il-vcl-

Opmcnt); 33 U.S.C $ 1169 (Training Grants 10 and
Contrac[s wi~h Institutions of Higher Education for

Wa[cr Quali(y Conlrol Programs); 42 U.S C.

f 4601 (Supp, 1972) (Uniform Relocation Assist-

ance and Real Propm} Acquisition Policifi for
Federal and Fedmall\ Assmed Proqrams); 29

U.S.C. 441 (Supp 1972) (Vocational Rchabili[a-

tion) For stalules in which “united SI:*lCS” rs de-

fined as including the Trust Tcrrilory, sec 331’ >.C

f 1163 (Control of Sewage from J’esscls); 42 L’.S C.

! 4402(2) (Supp. 1972) (Diwstcr Relief Assistance);
42 u,S.C. $2949 (SUpp. 1972) (Economic Oppo-

rtunity Programs); 22 U. S. C;. $2127 (Supp. 197’2)

(lntcrnation~l Travel), Niarinc Protection, Re-

search and Sanc[uarics Ac( of 1972, Pub L 92-53?,

5 3(d), in 71 Environment Rptr. 6001 (cnacred by

C2mgress October 17, 1972, si cd b} ihe President

rCX-robcr 23, 1972); 33 t_.S.C. 1161 (Oil Pollutmn

Prevcmion and Control); Porrs and Waterwavs

Safety Act of 1972, Pub. L. 92.340, * 102(a), in 7 I

Envmonment Rptr. 5941, 5942 (JuIv 10. 1972); 15

U.S.C. $633 (Supp. 1972) (Small Business .4cI); 16

U.S.C. 5951 (Supp. 1972) (Tuna Clmvcntions).

Additionally, there is onc statutory provision specifi-

cally excluding the Trust Territory from the defini-

tion of a “Stale.” See 20 U.S.C. \ I 109 (Grants to
Mee[ Critical Tcachcr Shortages)

the extent of ils c-ovcragr. In sttch instances.

the courts must find the I;iwrn.lkrrs’ intcn[ b!
an invcst~ga[ion of the history. lharactcr and
general alm of the legislation,’

By its own terms, NEPA is not res[ricred to
United States territory dclimi~cd by the fiffy
states. In contrasl to the uswtl practice, the
term “United States” is lefl undefined and
used only twice in the cn:ire statu~c, and in
both of these insumcrs, it >emws the limited

~%canrl public laws ihat would othensisc
of idenlifyin~ cer~ain policies, rcqu-

rcmain amtsi<uous. Set- $! 4332(1) and
4332(2)(E). }Vhcrc one would have expeacd
.SLlnilt.d states” to have berm uscrf, the law-
makers subs(itutcd the mut h broader term
“Nation. ” For example, sec[ion 4331(b) de-
clares that:

In order to carry OUI the polirv set f{,rih

in this chapter. it is the cnntinuir~g rcsix, nsi.

bility of the Fcdcr,il Coicrnrncn[ lo USC J] I
pracii( ahlr means, {onsistcmt t,,ith other c\-
sential consideralit)ns 0[ nat ions] p]lici. t[~
improve and cwjrdinatc F_edcral pl~ns.

funct ions, programs, and rcsourf c. [(, the

end thdl fhe ,~uf~on may (Lmpll,:iis
added ).

This subs[itutinn is even more pr{]noun(c(! in
section 4341 whi(h reqoircs tlie Prmidcnl 10
submit to the (k)ngrcss an Eni Ironmcn[dl
Quali[y Report setting forth:

.,, (1) the sta{us and condition of the maj{~r

natural, manmade, or al[cred en~ ir~~n-
mental classes oj fhc ,Vuf]{)n (2?) [urrcnl
and forcsceahle trends in [he qu:llity, man-

agement and ut Illzatlon of such cni iron -
merus and ~he efTects of [hose trends on [t]c
social, rconomic, and other requirement> ~,/
the A’afmn; (3) the adequacy of avaiiriblc
nalural rcsrsurccs for fullill]ns human arid
economic requirements ojfhc .\aflon m lhc
Iigh[ of expected population pressures; (4) a
review of the programs and activities (in-

cluding regulatory activit]c-s) of the Feder~l

Government, the State and local qm ern -

ments, and rronqovcrnmen[:il cnrities or in-
dividuals (Emphasis added).

9 Thou<h a sumc} of slatutes specifically appli.

cahlc 10 Ihc Trust 1 crrilo~. wc f<n, tn,, tc 8 mpra,

fails m reical any gcncr.il pat[ern thal could scnc M

a guldc m Ihc dl:poslrmn of [Iii> cmc, the m~,st rc.
cent federal environmental Icqisl.ltlon identl[} in<

the areas where these laws are m be cffectivc h:is -

wjth only onc cxcep(lrm, scc C.oa<tal Zone .\ fanaec-

mert: AcI of 1972, Puh L 9?-583, in ~t F.n~lr{,:,.

mcnt Rptr. Fi[N)l (s]qner! b} thr Presicicnl (h.,twr

27, 1972) —includrd the Trus: “1’crritt,r~ Sec Fcci-

cral Envlronmcnlal Pesticide (:ontrol .\ct of 19-2,

rupm, Federal Wa(cr Pollu[ ion C.nnlrol Act c,f

1972. wpro; Marine Protecri,, o. Research and

%nctuarws .4ct of 1972, fupra; NrIIscC;onIro! .4rr

of 1972, $tipra; Ports and W’atcr~rays Safety .4r-t of

1972, su/rra

Y
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SCC also, 42 U.S.C. 464321,4342 and 4344.
Mormwrr, NEPA is framed in expansive

Ianguagc that dearly evidcnccs a concern for
all persons subject to federal action which has
a major impact on their environment—not
tncrcly United Slat-es’ citimts located in the
fifty states. In its declaration of purpose, for
cxampk, the Congress used the following lan-
gtsa~:

The purposes of this chapter arc: To dc-
clarr a national policy which will encourage
poductivcand enjoyab[e harmony between
man and Ins enmronmcnt; to promote ef-
forts which will prevent or eliminate dam-
age to the environment and biosphere and
stimulate the health and ufeljare oj man; to
enrich thr understanding, of tbc ecological
systems and natural rrsour{es imprrrtanl to
the Nation; and to cstahlish a Council on
Environrrwmal Quality. (Lmphasis added)
42 U.S.C. S 4321.

And in section 4331 it is stated to be the na-
tional environmental policy, refer aim, l}lat:

(c) The Ckmgress rccogsizes t hal each @r-
son should enjo} a hcnlthful en~ irflnnwnt
and that each pcrsorr hm a responsihili!y 10
sxmtribute to the presers ation ancf cnhnnce-
mcnt of the cnsironment. (Emphasis
added).

Similarly broad language is fm.rnd in sections
4331(a), 4331(b) and 4332. Indeed, NEPA is

hrascd so expansively that there appears [o
Rave hcc n a conscious effort 10 avoid the use of
restrictive or limiting tcrmindoqv. :\ccrd-
ingly, Ihc Ilislric; of Colombia Circuit has
ewwluded that “[t]he sweep of NIZPA is ex-
traordinarily broad, compelling consiricration
of any and all types of crwironmental irnpm
of federal act ion.” Calverl Cllff$’ Coo rcflnat-
rng Committrr, Inc. u. Afomic Erre):qy Com-
mission, 449 F.2d 1109, 1122 [2 ER(; 1779]
(D.C. cu. 1971 ).’”

This reading of the scope of NEP.A is fully
supported by the legislative history of the AcI.
Though there is no reference [o the Trust Tcr-
ritcq per m, the broad language used in the

MUtilizing this language and that found in sec-

tion 4332 which directs :ha~ “all aqcncies of the

Federal Govcmmrm” shall kdlow the prwcdural
rcquircmcms of NEP,A “to the fullest cxtcn( pos-

sible,” the plainIifTs argue. In cffec~, ~hai NE[).3 frd -

Imvs aery kdcral agency and is applicable anv-
w&m in [hc world Ihal such an a<encv [akes action

which w-ill Signifscantlv aHccr the qual](~ of the hu-

man environment Defendants app~rentl~ acccpl

this argurncnl insofar as it applies 10 mrrllor$ g,,~ -

creed solelv b} the Cnilcd states. see 3? (’:.F.R
$ 2t4.5(b) quoted mjra at 15, bu[ nm as to tmrt[ory
under the jurisdicttcm of a nation o~hcr than lhc

Lniwc-t SIZNCS.In accordance with (hc VICW of :hc

ca= taken by ths courr, it is unncmssar) to decldc
this qwk.

text of the statute is found throughout the
mmmittcc reports, hearings and dcba[cs.lt
The remarks of Scna[or Jackson, NEPA’s
princi al spmsor, in submitting the Confer-
ence &smmittce’s Report to the %sate arc
mprcscntativc:

What is involved is a congressional decla-
ration that wc do not imcnd, as a govcrn-
mcm or as a people, to initiate actions
which endanger the continued cxistencc or
tht health of mankind: That wc will not in-
tentionally initiate actions which will do ir-
rcparahlc damage 10 the air, land, and wa-
ler which support life on earth.

An environmental policy is a policy for
Ic. Its rimary concern is wilh man and

~?uturc. %te basic principle o(thc policy
is tha~ we mus[ strive in all that wc cI(J. to
achieve a standard of cxcelltmcc in m:in’s
relationships to his phvsical surr(lundings.
If there are to be dcpar[~, rcs from Ibis s[and-
ard of excellence the} should bc ex(cptwns
to the rule and the pnlm ,\nd as re-
ceptions. tbcy will have to IK- ~us[ificd in IhC-

Ii<ht of pufdi, scru[in) as r( qu]rcd b! sec-
tion 102 [42 L S.(; $ 4332] 115 (;onq,
Rec. at 40416 (1969)

Arfditionall}. there is specifi lanqu~<r in the
cummittce re}xlrls indlratinq a (;f,nqrc-ssi~~nal
intent lhat NLPA be broadly app]icd In its
discussion of the Environmental Qualitv Re-
port required by sec[ion 4341, the (knfcrcncc
Committee stated that the Repor! “will set
forth an up-to-da{c inventory of the Ameri{ :)n
environment, broadly and gcnerall] ufrn!z-

fied ., .“ (Entphasis adclcd ) (Ionf. Rep. No,
91-765, in 1969 U.S. Code (knq. & Ad. .NCJVS
77 jl 7771. ]dentical l;inquaqe is found in the

Hom’e-Report H. Rep.’ No. 91-378, /d. at
2T59.

Finally, the legislative his[ory demonstrates
that Congress clcariy rcrognized that cnt iron-
mental proberns are world tvirfe in scope. It
was therefore particularly umcernerf about the
international irt,plications of L“nilmi Slates a<-
tions thar afTect the human e~t ir(,nrlenl In
the Hottsc Report, for example, it is st:, [r-d.

Implicit in this section [42 L’.S.C $ 434)] is
the understanding that the in[crnatlonal im-
plicationsofourcurrenta(lif,Iics,$i[lalso
beconsidcrcd, inseparable as thev arc from
the purely national cortsequenfes of our ac-
tions. H. Rep. No. 91-378, ~u/zra at 2759.

see also, 115 Greg. Rec. 40416-40417 (1 969)

‘t .Scc gmerally, S Rep Xo 91 -2’9(,, 91 sr (krne

1s: .Srss (1969), ti. kc.p. No 91.378, 91SI (knq., lsr

.Scss. (1969), (Innf kc-p S{, 91--65, 91s1 (Ion< 1s[

Scss (1%9), 115 (:ong Rcc 19008.19013. 2(,569.

26591, 29050-29089, and 4(J415-411427 ( 1969),

Hcarinr+on S. 1075, S 237 and S l~j? Bek- Sen-

ate Gmmiuce on lnrer ior and Insular ;lH~irs, 91s1

-g., 1ss %. [1969).
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(Remarks of senator Jackson). Her-m section
4332(2)(E) dircc[s federal agencies to support,
%hcrc consistent with the foreign poli~ of
the United States, . . . initiatives, rcsolutmns,
and programs designed to maximize inter-
national cooperation in anticipating and prc-
vcrtting a decline in the quality of mankind’s
worId cnvit-onmcnt . ...” flwperation is pos-
sible, acmrding to Senator Jackson, “because
the problems of the environment do no[. for
the most part, raise queslions rela[ed to ideol-
ogy, national security and the balance of world
power.” 115 Cong Rec. at 40417 (1969). In
view of this expressed conccm with the global
ramifications of federal actions, it is reason-
able to conclude that the Ckmgrcss intenderf
NEPA to apply in all areas uncfer its exclusive

control. In areas Iikr [he Trust Territor} there
is Iittlr, if any, need for concern abou[ con fficts
with Unileri Sla[es frsrcign polic} or the bal-
ance of world power.

Although this court has been unable to dis-
cover any decisional law that is directly per-
tinent, there is a rc{ent dc{ision that appears
to have accorded NEI’.I an et en wirier wope
than that ad~oca[cd hv pl~intifTs in (his case
In H’ilci<mcss Soc~CtY L,. .Ilorton. 4 E. R.(:.
1101 (D.C Cir dcci[led \fal I 1. 1972), the
Districl of C.olumhia Court of :\ppeals al-

lowed a Canadian entironmen[al organization
to intcrlene in Iitigaiirrn aimed at testing
whether the Secrctar} of the Inlerinr had com-
plied with the procedures of XEf’.A prior to
deciding whether to issue a permit for the
lrans-.~lask~ pipeline The Courl was pec-
suaded that existing pla!ntifTs counsel would
not be atslc to adequately represent the Cmra-
dtirr cnvironmem in the proceeding Thus
Wifdemes~ SocIcfy seems to hold that NEP,\
provides foreign natiormls wilh certain rights
when their environmcn[ is endangered b} fed-
eral actions.

Even if lt’ddemcs~ Society is Iimiled or dis-
avowed by subsequent decisions, the arqumeru
that Congress in[ended NEP,4 10 appl:, to the
TrusI Territory remains viable. Though lhe
peoples of the Trust Territory do nm have the
s~atus of United States citizens anri are resi-
dent outside the boundaries of the fift} staws,
they arc subject to the authority of the Uniuxf
States. Unlike the Canadian citizens in H’cf-
demess .$ociefy, the peoples of the Trust Ter-
ritory do not have an indepcnden[ government
which can move to protect them from Lnited
States actions that are thouqh[ 10 be harmful
to their environment. And the present suit and
previous histo~ of Enewetak demonstrate that
their status as residents of an area adminis-
tered by the United States exposes thcm to
many more federal actions than would rsthcr-
wisc be the case.

lndccd, in the negotiation of the Trustee-

ship Agrccmcnt, the Uniter-i States rcc[j~nimd
that the Trust Territory occupies a special po-
sition vis-a-vis the United States. AS originally

~ni~ States” were to be inclcsdcd in the
co scd, the words “as an integral pact ofthc

Trusteeship Agreetnent’s descript Ion of the
ptswces to be exercised by the administering
authority. 12 Upon objection by the So~ict
Union, the United States Reprcsmtativc mad(
the following statement to the United Nations
security Council:

In employing the phrase “as an intrqral.
part of the LTniled States,’ in acti(le 3, my
Government used the Ianguagc O( the oriqi-
nal mandate and also the Ianguaqe USCCIin
six of the agreements recentl! apprmeri IN
the General Assembly. It dots not mean the
cx[ension of L’niterl .Statcs srwcrclqntv [)ier
the terri[ort, but in fact it mrans prc( Isel)
the opposite.

There has, howc>er. bcn some nlisun -
dcrstw-dinq on (his point and. for }hc s.ikr
of clarity, the Llnited States I_;[wrrnmcn[ is
prep:ireri to accq,[ the ame[ldn}en[ suK-
gcsIerf hy [hc SOI it-! Lni(m, and to dclm(
that phrase. In aqrecin< to this m,,rll-
Fic.itit,n, my (;overnn)rn! fr-cls [h;tt f[,r
record purposes il should ;iffirm th,lt its au-
thorit} in the trust !erri[orl is n[~t tn tw con-
sirlercd as in an) way lessened thrreln. ill]
120vemrntwt jeeh that It has a dut> tou!ards
the proplrs oj the trust temtor} to ~o~,cm
fhem uvth no less conszdcralilln than If
u.wu[dgotwm an Ypar( irj zts >oz,<,rcl,~r~t~,rrl-
tory. it Jeels thai the lau,s, cu~toms and rn-
stltutlons oj fhc 1 ‘nlfed .ftatts f(!~m a basu
jor the admm,sfratlon oj the trust !errlto~
compatible uvth the sptrrt OJ thr Charter,
For admrnistratrLv, lcgulatwe and]urL~rix-
twnal conmvrlence m carqm,q OUI III duf]
towards the peop[es oj the trus[ terrIttJn.
the Unt!ed States intends to treat the trurt
kmtory ax zjil ruerc an mtcgra; pert oj tht
[’nlted States. (Emphasis iiddcrl). L’. X.
Security Council OfT Rec.. I 161h \lce-tinq.

\l~rch 7, 1947. p. 473 quolrd in 1 \$’htlc-
rrw-s, Digest of lnrerna[ionai Lalv at 778
(Released June, 1963).

u ,\~icle 3 of the Trusteeship ,\<rccmem reads

The administrrinq auihorl[$ [Ibe L“n]{erl >iates]

shall have full pnwers of arfmrnrstr,ttlon. leqi~la.

tion, and jurisdiction over the terri(ort subject r(,

the Provisions of this aqreemmrt, and mat appl,

to lhr (rusl trrritctrv. sublec[ [n ank modifi{ .Ill{ms

wh}ch thr admln]sterlnq aufhorit~ m,)t {rrns[drr

desirable, surh of the laws of Ihe ~’n)[ed >(.,re~ ~.

it may deem appropri~le [o l{wal crmditjf~ni and

requiremcnrs

The words “as an in[egral pan of lhc Uniled

Stares” would hale Ixcn insrmed after [he phrase

“subj@ to the provisions of this ~<recment “’ See I

Whiieman, Digest of Interna[innal Law 777-778

(Rclcascrt June, 1963)
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Thcrr is thus no reason to bclicvc that Con-

%IUSI Territory lCSS prowctirm ,hart that pro-
rcss intcntfcd to aflord the environment Of the

vidcd for people and places under its jurisdic-
tion in the Fifty states.

[ 1 ] Accordingly, it is the conclusion of this
court that Contycss intended to include the
Trus~ Territory within the covcraqc of NEPA.

~!&%~’kEPA incl.rlcsthcTr.st Territory,
., it is held that the term “Nation”

and thcrcforc that the actions of defendants
with respect to the PACE projec~ on Encwc-
tak Atoll must conform to the provisions of
NEPA.

The court notes, in passing, that the De-
partment of Dcfcnsc apparently shares this
court’s view of the sropc of NE PA. In its rcrgu-
Iations promulgated pursuant to lhe .4cI. the
Department has taken the follo~vln< position:

. Ceographwal [ocation of actwrr.r. (1)
Environmental statements arc rcquimd for
actions descrilxd [in] this section crm-
ducted arryu!here m the world, cxcep[ when
condurtt-rl in, or partly in, arcfis tvhich arc
in or under theluriwficti{ln of a n;iti~tn rrlhcr
than the L’nltcd States. (Emph,l<is added).
32 C.F. R. 5214 5(b).

Plaintiffs Have Standing

The gist of the question of standing is
whether the party set-kin% relief has alleged
such a personal stake in the outcome of the
controversy as to assure that {oncrete arllcrse-
ness will occur. See Swrra Club Lt. .! forton,
405 U..\. 727 [3 ER(l 2039] (1972); Barlriu!z,.
Co{lms, 397 L1.S. 15(J ( IWO); FiusI II. Cuhen,
392 L~.S. 83 (1 968). There is no doubt that the
Encwctakesc have such a personal slake in the
outcome of the present litlq:itirm.1~ It is their
ancestral homeland that is lhc site of the
PACE project. No group of people arc or
could be more crucially aflectcd by the federal
action sought to b enjoined. }~

!) me fact ~haf the F.newetakcse ha~e nw li$~ On

the awn since 1947 does n{ot undercut [heir st.ike in

this Iitigatirm in light of the Gc~$ernmcnl’s decision

to return :hcrn hv the end of 19-3. \forrover. durinq

their ycam of exile thev hate demonstrated a rontln-
uing comcrn with Ihe f~tc of Lnr-wet.+k wh)ch as-
sures their status as adicrse parries.

it ~e (=C1 ,ha[ Ihc Encwe[akmc me mm-residcm

aliens does not detr.]ct from their s{andinq {o sue in

view of this courl’s concluswn !ha( NE P:\ is appli-

cable to the Trust Tcrritrq. While it IS true thal

non-resident alir=ns are drmicrl starrrltng in siluatmns

where the s[a[utc iniolved c\ inces swh an intent —

as in imrni~r.it ion dispute>. we Braudc ;. H“jrtz. 350

F.2d 702 (91h (;lr. 1965) –no such intent is appar-

ent in .NF. P~\ The term “r-i(izen” is no! used in the
statute and the Adminmr, itlsc Proreriure Act. onc
avenue upn which ]udlt !al review M based, is

phrased in terms of “an} person, ” not “an} citi-

zen. ” ScC 5 U.S,C. 4702. Scc also, H’ddernesj So-

‘SCOpc of the Injunction

The remaining issue brforc the court is
whether the scmpc of the prclimirmry in-
junction should preclude defendants from crwr-
tinuing the rcsrc drilling and seismic studies. It
is argsscd that these artivitics should be cx-
cmptcd from the operation of lhc injunction
Ixrausc they have no appreciable efTcct on the
environment, and bccausc they wilt provide
reformation of ,gencral value, apart from
PACE, m sricntists intcrcstcrl in the geology of
cora! atolls. \Vith respect to this latter point,
defendants contend that the core drilling and
seismic studies really constitute a separate
project lumped into the PACE program only
brcausc it wos administratively convenient to
do so for purposes of funrfinq.

The court must relmt dcftmrfants’ arqu-
mcnls Testimony at the hc,lring rlt-:lrl} estab-

lished that the primart purpose of (he rorc
drdlinq and seismic studies is to fur[hcr the
PACE pro<ram The} arc nol a srpar:itc
pmjem. Nloreover, the court is not persuaded
thal thr core drillinc and sclsmi( slucfir> tvill
hale r-m apprerl:lhlc impart (jr] thf dcli(,ltc
eculoqv of Encniclak. “1’tlr t(,t:ll Ialid arc<! of
the al~ll is only 2.24 square st,ltutc mllc. ,Inri
any reduction in the ampun[ of .Ir,]l)lr I,lnd is :]
serious matter. Fin~ll>, the fact th. !t the lnftjr-

mmion produced by [hesc act it llirs may be

valcsablc to the scientific community is no jus-
tification for avoiding the rcquircmcrtts of
NEP:\.

[ 2 ] But even assuming argucndo that the
core drilling and seismic studies hal c no envi -
rrmment~l impact, the court mus( still rcJect
defendants’ position. NE P.\ dicl;ifcs a truly
objective maluation of thr envir~~nrncntal fac-
tom whenever the judiciary is ford 10 inter-

vene in Ihe agen~y decisi(~n mahirr< process 1~-
causc of a fallurc to comply with Ihc
provisions of the statute. Whale su(h eval-
uation is taking place, the Possibllitv of pr(~lcct
modification or abandonment in Iiqht of envi-
ronmcmal considerations can be re’llislicallv
acmmrrwda~ed only by suspending all ~(livit~
that furthers the project.

This proposition flows principally from
Cak,ert CltflJ ‘ Coordtnatmg COmm Mtec,, Inc.
u. Atomk Energy Commrs~mn, 449 F.?d 1109
[2 ERC 1?79] (D.C. Cir. 1971), where i! was
held that NEP.A requires each aqency decision
maker have before him and take into proper
account “all possible approaches [o a particu-
lar project (including total ahandonmenl of
the project) which ~oulri alicr Ihe entirtln-

mental impact and the cost -hrncfit halan[c. ”
449 F.2d at 1114. In Ianguagc quoted with ap-

cwtv L$.Morton, supra n. 2 al I 102; Cuns(ruc~ ores
Cx,dcs dc Cenfroamewo, S A. 1. Hannah, 459 F.2d

1183 (D.C. Clr. 1972).
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swat by this Circuit in Lathun v. Vo@r, 455
k.2rf 111}. 1121 [3 ERC 13(s21 FM Cir.
197 I), Judge W’ri~h[ noted the ~ifficul[v of
procuring an adequaic consideration of cnvi-
ronmemal factors once a prcsject is undetwav:

Once a facility has been complctefy con-
structed, the economic cost of any alteration
may bc very great. In the language of
NEPA, there is Iikcly to he an ‘irrcvctsiblc
and irretrievable commitment of rcsourres,’
which will inevitably rcstricl the Commis-
sion’s options. Either [he liccnsce will have
to undergo a major expense in making al-
tcraticms in a completed facility or the envi-
ronmental harm will have to Ix tolerated. h
is all too probable thal the Iattcr rcsull
would come lo pass. 449 F.2ri at 1128.

It follows tha~ in order [o insure thii[ federal

age,n~l~s do in fact qlic pr[)pcr weight 10 ~0.

Ioglfal fii(lcsrs in thr Clettsl{jn rn. iking pruccss,
there musl bc a sc~cre linlilati(,n on the scope
of all activity that fur(hers lhc pr~~ject 13Oth-
erwise, the impact statement may become
merely a “pruqress rep(,ct” filed somclime
prior to the c{~n]plcti,,n of the pr,)lcct .Sfop H-
3 A,soc. z, I’olpc, (Ii, X(,. ‘2-3(,06 [3 LR(;
1684] (I) Il;iw det ided October 18. 19~2).
See Judqe \\”ri<ht”s discussion of the Wrict
standard of compli, tn(c” n].~nrl:i[td trt the pro-
cedural f.srm isi(ms of SEP:\ in Ca/Zw~/ C’/@~’
Coordinating Comm~tttv, inc. t. Atomic En-
ergy Commi~~wn, ~upra at 1 I 12-1116.

If the court adop(ccl the rule acfvanccd by
defendants and considered the specific eni I-
ronmcntal impacl 01 each sc<ment of the
project, much of the force of NEP.4 would Ix
undercut .41most evcr~ project can be diI ide~

merit’s “stake” in the projec~ and thereby
influence the decision making process whrn it
is time to reevaluate the projcrt in light of the
environmental considerations,

For these reasons the court relcctcd similar
arguments in the Sfo/s H-3 ,4s~ocmtion case,
supra, and dots so again in this case. The test

‘s ‘hc’hcr ‘hc ‘rims:” ‘Urrco’the activityIS to further the project w Ich has been en-
joined. If so, and dcfcndams arc ciniiblc to

show any irreparable injury that will rmult as
a cmnsequcnce of not being al]ow,cd to go for-
ward, then the activitv must bc enjoined.
While this will necessarily result in delay if
the project is eventually approvccl, “[d]e]ay is
the ctmcomitant of (he im Icmcntation of the
procedures prescribed by !/E P.\ . ...” Greene
Coun!y Plannlnq Rnurd v. Ftdral Pnuvr
Commz~ston, 455 F.2d 412, 42213 ER(; 159.5]
(2d Clr. 1972), “It IS far moru c(,nslstcnl tvi(h
the purposes of [.Sli P,\] to del,li (~lwr:ili~)ll ;lI
a slaqc where real cnvlr[)nmrnt,ll pru(cclitln
may come about (ban a( ~ sta~c Mhere WI rcf -
tive action may be so crrstlf as [0 be lnllx)s-
sitsle “ Calwr[ Cltfls’ C,JvrCl~,in/t71~ C’,,rrl-
mltttv, Inc. [,. A[omz’- Er)tr.gy L’ommz.\~IC,II,
supra at I 128

Therefore, t}~is c[,urt hat in~ f(,und !l):~l lhc
primary purpose of the core drlllln< :ir]d srls-
mic studies ]s to furlhcr the P.\(; Ii pr{~imr, and
defendants failing to show any irreparable in-
jury tha~ will result to them, il is ordered lh~t
these activities he enjoined pending ~rial on thr
merits.

This Decision and Orcfcr sh;ill Conslitutc
the courl’s finclmqs of fact and conclusmns ol
law as authorized h! Rule 52 of the Fccicral
Rules of Civil Procedure. J

into smaller Darts. Sorn; o~ \vhich mieht not \ /
have any ap~rcci~b]e effect on the c~viron- ‘
mcnt. The court would be forced [o lake each
project apart piece ~y pierc, hole by hole and
explosion by explosmn. \York allowed to pro-
ceed because it dots not hfive a specific envi-
ronmental impact would inrre.csc the govern-

15Cases in which similal ac[i~l[~ h:is hc~n en-
joined pendinq formulalmn and apprmal of the cn-

vironmc-ntal impact statement include ,-trf,n~~on

Crmlltmn on Tronspor!atwn [, I’ofpc-, [3 ERC

1362] 458 l-.2d 1323 [3 ERC 1995] (4th (:~r 19-2),

Lafhan c Vo@, 455 1 ?rl I 11 I (91h Cir 1971);

Greene Coun/) Pkmntng B,)ard ;. Federal Pou.w
commuf~on, 455 F.2d 412 [3 ERC 1595] (2d (k.
1922); Ketfh c,. Volpc, 4 E.R.C. 1350 (C.D. Cal.
t972), La Razo [:ntda u. L’rJpe, 337 F.Supp 221 [3

ERC 1306] (ND Cal. 19-1), 11’ard [. Ackroyd. 4
E.R C 1209 (D \ld 1972), .f’orIhsJdr Tenanfs
Rights Coalltmn t k’olp,, 4 E R (: 134a (D Wi.x
1972); Guest HoII(Ju Foofhdfx i.ca,fuc z Romrwv,
334 F. Supp. 877 [3 ER(: l(kl~] (f) orr 197t); En-
uironmmtal Dtjcnse Fund L. Tennessee I’allq Au.
thorzty, 339 F. Supp. 806 [3 ERC 1553] (E. D. Tcnn.
1972), .$to~ H-3 Assoc. u. E’olbe, Cit. No 72-3606
[3 ERC 1~84] (D. Haw. decid&t October 18, 1972).

\– /
\ ~~ Vlue--- d

JICARILLA .APACHE TRIBE V.

MORTON

U. S. Court of Appeals

Ninth Circuit

THE JIC.4RILL,4 AP.\(:li E TRIBE OF
IXf31.4NS, ct al ; X.ATI()\.\l, II” ILI)l II’F.
FLDF.R:\TIOX, and EN\ ’l KOS\l EX”l’:\l.
DEFEXSE FUX13, INC. \ RfX; ER\ (: B.
NlORTO.N, Secrcmry of the In(erior, et al.,
No. 72-1634. January 2, 19?3

AIR

1. Federal, state, and local regulation —
Administrative agencies — Proce-
dure before agencies ($48.621)
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power (552.21)
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