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trusied, the Executive will hold complete sway
and by ipse dixit make even the time of day
*“‘top secret.” Centainly, the decision today will
upset the “workable formula,™ at the heart of
the legislative scheme, “which encompasses,
balances, and protects all interests, vet places
emphasis on the fullest possible disclosure.™ 8.
Rep. No. B13, supra, at 3. The Executive
Branch now has carte blanche 10 insulate in-
furmation from public scrutiny whether or not
that information bears anv discernible relation
to the interests sought to be protected by sub-
section (bX1) of the Act. We should remember
the words of Madison:
“A popular government without popular
information or the means of acquiring it. is
but a prologue to a farce or a tragedv or per-
haps both. Knowledge will forever govern
ignorance: And a people who mean to be
their own Governors. must arm themselves
with the power knowledee gives.”™
I'would aflirm the judgment below.

APPENDIX

Sec. 552(b) and (¢} of the Freedom of Infor-
mation Act reads as follows:

(b) This section does not apply 1o mauers
that are—

(1) specifically required by Executive order
to be kept secret in the interest of national de-
fense or foreign policy:

(2) related solely 10 the internal personnel
rules and practices of an agency;

(3) specifically exempted from disclosure bf
statute;

(4) trade secrets and commercial or finan-

templates “‘excerpting” of some material. Referec-
ing what may properly be excerpted 1s part of the
judicial wask. This is made obvious by § 332(h)(3)
which keeps secret “‘inter-agency or intra-ugency
memorandums or letters which would not be avail-
able by law to a party other than an ageney in litiga-
tion with the agency.” The bureaucrat who uses the
“secret” stamp obviously does not have the final say
as to whar “memaorandums or letters” would be
available by law under the Fifth exception. for
§552(a)3) gives the Disirict Court authority,
where ageney records are alleged 10 be “improperhy
withheld™ to “‘dctermine the matter de norv,” the
“burden’” being on the agency *“10 sustain its ac-
tion.”” Hence § 552(h)(5). behind which the execu-
tive agency seeks reluge here. exiablishes a policy
which is served by the fact-opinion distinciion long
established in federal discovery. The gquestion is
whether a private parniy would routinely be entitled
to disclosure through discovery of some or all of the
material sought to be excerpted. When the Count
answers that no such inquiry can be made under
§ 552(b)(1). it mukes a shambles of the disclosure
mechanism which Congress tried to create. To make
obvious the interplay of the nine exceptions listed in
§ 552(b), as well as & 552(c). I have attached them
as an Appendix to this dissent

2Letter o W. T. Barry, Aug 4. 1822 X The
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cia! information obtained from a person and
privileged or confidential;

(5) inter-agency or intra-agency memo-
randums or letters which would not be avail-
able by law to a party other than an agency 1n
litigation with the agency;

(6) personnel and medical files and similar
files the disclosure of which would constitute a
clearly unwarranted invasion of personai pri-
vacy;

(7) investigatory files compiled for law en-
forcement purposes except to the extent avail-
able by law to a party other than an agency;

(8) contained in or related to examination.
eperating. or condition reports prepared by,
on behalf of, or for the use of an apeney re-
sponsible for the regulation or supervision of
financial institutions; or

(9) geological and geophysical information
and data, including maps. concernmg w lis

(c) This section does not authorize withi-
holding of information or limit the availabiliny
of records to the public. except as spetificaily
stated in this section. This section s nat su-
thority 10 withhold information from Con-
gress.
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THE PEOPLE OF ENEWETAK. THE
COUNCIL. OF ENEWETAK. by and
through IROIJ LORENZI JITIAM. [ROI]
JOHANNIS PETER. SMITH GIDEOXN,
Magistrate, HERTES JOHN. JOHN
ABRAHAM. and ISHMAEL JOHN v
MELVIN R. LAIRD. Sccretary of Defense,
ROBERT (.. SEAMENS, JR.. secretary of
the Air Force. PHILIP N. WHITTAKFR,
Assistant Secretary of the Air Force. VICE
ADMIRAL NOEL GAYLER. CINCPAC
Commander. LT. GENERAL CAROLL 11
DUNN, Director, Defense Nuclear Ageney,
No. 72-3649. January 19, 1973
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1. Federal, state, and local regulation —
Sgaccial land uses — In general
($8.401)

Court jurisdiction and procedure —
In general (315.01)

National  Environmental  Policy  Act
applies to Air Force's testing program that is
conducted on Enewetak Atoll even though
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awoll is part of Pacific Trust Territory and
not part of United States, since Act was
framed to apply to all areas under exclusive
U.S. control. -

2. Federal, state, and local regulation —
Srccial land uses — In general
{48.401)

Court jurisdiction and procedure —
In general (§15.01)

Preliminary injunction barring Air Force
from conducting simulated nuclear tests on
Enewctak Atoll until adequate National En-
vironmental Policy Act environmental impact
statement is prepared must also bar seismic
studies and core drilling activities that are
integral part ol testing program, since con-
tinuation of any part of project could imperil
objective evaluation of project’s environmen-
tal effects.

STATUTES

Federal — National Environmental
Policy Act ($95.011)

Construed.

Theodore R. Mitchell, Edward C. King,
and James E. Dugegan, Saipan. Mariana Is-
lands; Dennis E. Olsen and Hamlet J. Barry,
111, Majuro, Marshall Islands; and Bovce R.
Brown, Jrr Honolulu, Hawaii, for plaintiffs.

Jon Miho, assistant U.S. anorney,
Honolulu, for defendants.

Full Text of Opinion
KING, J.:

This suit is brought by the hereditary and
elected leaders of the people of Enewetak
Atoll ' seeking a preliminary injunction
against defendants Melvin R. Laird, Robert
C. Seamens, Philip N. Whittaker, Noel Gay-
ler and Caroll H. Dunn. Defendants are re-
spectively, Secrctary of Defense, Secretary of
the Air Force, Assistant Secretary of the Air
Force, Commander in Chief of the United
States Military Forces in the Pacific Ocean
area and Director of the Delense Nuclear
Agency. The complaint alleges that defendants
have not complied with the provisions of the
National Environmental Policy Act of 1969

! Enewetak is also commonly spelled “Eniwe-
tok.” It is the westernmost atoll of the Western (Ra-
lik) Chain of the Marshall Islands and is located
north of the equator in the west-central part of the
Pacific Ocean between 11° 20’ and 11° 46’ north
latitudes, and 162° 02" and 1062° 24’ east longitudes.
The atoll consists of a chain of forty two islands sur-
rounding an oval lagoon 25 miles long by 20 miles
wide. The total land area of the islands is 2.26
square statute miles.

(hereinalter “NEPA"), 42 US.C. § 4321 &
seq. (Supp. 1972), and other laws of the
United States.? in the manner in which they
initiated and conducted the Pacific Cratering
Experiments (hereinafter “*PACE™) on
Encwetak Atoll. The jurisdiction of this court
is invoked under 5 U.S.C. $§ 701-706 and 28
US.C. §§ 1331 and 1361 (Supp. 1972).

Prior to the hearing on plaintiffs’ motion
for a preliminary injunction, defendants ac-
knowledged that the Draft Environmental
Statement prepared for the PACE project and
filed with the Council on Environmental
Quality on April 18, 1972 (hereinafter ** April
18th DES™) was inadequate under NEPA.
and it was agreed that & new Statement would
be prepared. It was stipulated that a prelimi-
nary injunction would issue pending final de-
termination of this action after trial on the
merits, reserving. however. the question
whether the scope of the injunction should
preclude the defendants from continuing core
drilling and seismic studies on the atoll. This
and certain questions relative to standing and
jurisdiction are the only issues before the court
at this ime.

Factual Background

Enewetak is a Pacific atoll administered by
the United States under a **Trust Agreement”™”
with the United Nations pertaining o the
Trust Territorv of the Puacific Islands. the
former Japanese Mandated lslinds.® It is the
home of the plaintifls. whase ancestors settled
there long before there was anv European ex-
ploration of the Pacific region. Thev resided
on Enewetak without significant interruption
unti}l 1947 when they were moved 1o Ujelang
Atoll by the United States so that Enewetak

2 For the most part. these additional claims in-
volve alleged noncompliance with various regu-
lations and orders promulgated pursuant to NEP.A.
namely (1) the Guidelines for Federal Agencies Un-
der the Nartional Environmental Policv Act (Fssued
by the Council on Environmental Qualiiv), 36 Fed.
Reg. 7724 (April 23.1971). (2) The Depariment of
Defense environmental regulations. 32 CCF R Part
214. (3) the Air Foree environmental regulations
(‘Environmental Protection: Environmental As-
sessments and Statements.” Air Force Reculation
16-2, January 20, 1972) and (4) Executive Order
No. 11514, 35 Fed. Reg. 4247 (March 7. 197()
There is. however. an independent allegation based
on alleged violations of the United Nations Trustee-
ship Agreement for the Former Japanese Manduted
Islands (which Trusteeship Acreement inclurdes
Enewetak Atoll). approved by the Security Council
of the United Nations on April 2. 1947, and by the
United States by Joint Resolution of the Congress
on Julv 18, 1947 (ch. 271. 61 S1at. 397) See aener-
allv. 48 US.C§ 1681 (Supp. 19721 By ugreement
of the parties, none of these claims is before the court
at this time.

3 See footnote 2 supra.
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could be used as a nuclear test site. From that
time until the voluntary nuclear test morato-
rium went into eflect in 1958, more than thirty
nuclear devices were detonated on the islets
and reef ledge of the atoll including, in 1952,
the world’s first explosion of a hydrogen
bomb.

Since their removal, the Enewetakese have
repcatedly complained that Ujelang does not
afford satisfactory living conditions, and
pressed for permission to return 1o Enewetak.
Complaint 99, 10. On April 18, 1972, Am-
bassador Franklin Williams,* on behalf of the
United States, agreed to their return by the
end of calendar 1973—following the com-
pletion of certain unspecified activities then
under way on the atoll. It seems clcar that
these activities were and arc the PACE project
sought to be enjoined by plaintffs.

Approximately April 24, 1972, the plain-
tiffs made an acrial survey of Enewetak, and
on May 17, 1972, thev were allowed to visit
the ato!l for the first time in twenty-five years.
The events that followed are not entirely clear,
but it appears that plaintiffs were given a copy
of the April 18th DES soon after their arrival.
On the basis of this document and observa-
tions made during the visit, disputes arose be-
tween plaintiffs and the Air Force and the Nu-
clear Defense Agency which culminated in this
suit.

According to the April 18th DES, attached
as Exhibit A to the complaint, PACE is one
part of a larger program designed to provide
new data on the vulnerability of certain ele-
ments of our strategic defenses to nuclear at-
tack. Its specific purpose is to test the ““crater-
ing” effect of nuclear blasts by simulating such
blasts with high explosives. Testimony at the
hearing on the Order 10 Show Cause indicated
that these detonations will range upward in
size to 500 tons of high explosives?® In addi-
tion, large areas on the islands will be cleared
of ‘“overburden’ (vegectation and topsoil)
preparatory to the detonations.

The core drilling and seismic studies which
defendants wish to exempt from the operation
of the preliminary injunction are procedures
used to gather information concerning the
makeup of the subsoil and strata of the atoll
and the nuclear craters located there. While

*Special Representative of the People of the
United States to the Micronesian Political Status
Talks.

5 Testimony at the hearing showed that PACE in-
volves three integrated and concurrent test pro-
grams: {1) “Micro Atoll” consisting of fifteen 1,000
pound detonations of high explosives (twelve of
which took place before the issuance of a temporary
restraining order on September 22, 1972), three 5
ton detonations and four 20 ton detonations, (2)
“Mine Throw II'", a 220 ton detonation, and (3)
“*‘Coral Sands”’, a 500 ton detonation.

this information has a general value to the sci-
entific community, testimony at the hearing on
the Order 10 Show Cause indicated that its
primary purpose is to further the PACE
project. Indeed, it is a necessary base for plan-
ning and evaluating other phases of the
project.

The core drilling involves digging holes of
four to eight inches in diameter and ten to one
hundred feet in depth. Approximately two
hundred such holes were drilled prior 10 the is-
suance of the Temporary Restraining Order
on September 22, 1972, The holes provide
geologic samples for examination, and addi-
tionally some arc used in the seismic studies.
According to testimony at the hearing. the
drill holes do not cause significant environ-
mental damage because theyv fill up and dis-
appcar in a relatively short time.

The seismic studies are done in conjunction
with the core drilling and involve the propaga-
tion of sound waves by the detonation of small
charges of high explosives (none in excess of
one fourth pound of TNT).® The charges are
deionated in holes three feet deep and the ve-
locity of the sound waves passing through the
surrounding carth is measured bv electronic
equipment suspended in nearbv drill holes.
From this information and that obtained by
the core drilling a geologist can accurately pre-
dict the geologic makeup of the area 1esied.

NEPA Is Applicable To The
Trust Territory

The question whether NEPA is applicable
to federal action in the Trust Territory of the
Pacific Islands (hereinafier “Trust Terri-
tory'’) and therefore to Enewetak is one of first
impression for this court. Although the United
States, pursuant to Article 3 of the Trustee-
ship Agreement with the United Nations, has
“full powers of administration, legislation,
and junsdiction” over the Trust Territory
subject only to the uncertain limitations of the
Trusieeship Agreement. federal legislation is
not automatically applicable to the Trust Ter-
ritory.” Instead. Congress must manifest an in-
tention to include the Trust Territory within
the coverage of a given statute before the
courts will apply its provisions to claims aris-
ing there. Such an intention is usually in-
dicated by defining the term *State” or
“United States’ as used in the legislation to

* According to affidavits submitied by the defend-
ants. for seismic studies such as these. the sound
waves are normally produced bv a hammer impact-
ing on a metal plate placed on the surface of the
ground. However, tesumony at the hearing in-
dicated that the use of small explosive charges is the
usual practice on Enewetak.

?See Anicle 3 of the Trusteeship Agreement
quoted in footnote 12 mfra.
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include the Trust Territory.* Hence a problem
of statutory construction arises whcn a given
federal statute—such as NEPA—is silent on

* For statutes in which the term *‘State” is defined
to include the Trust Territory, see 42 U.S.C. § 4571
(Supp. 1972) (Alcoholism Prevention, Treatment
and Rchabilitation Program); 41 U.S.C. § 48(b)
(Supp. 1972) (Commitiee for the Purchase of Prod-
ucts and Services of the Blind and Other Severely
Handicapped); 42 US.C. §246 (Comprehensive
Health Planning and Services); 42 U.S.C. § 247b
(Supp. 1972) (Communicable Disease Control
Grants); 47 U.S.C. § 397 (Supp. 1972} (Construc-
tion Grants for Noncommercial Educational Broad-
casting Facilities); 42 US.C. §4402(3) (SUP(E'
1972) (Disaster Reliel Assistance);, 42 US.C.
§ 2949 (Supp. 1972) (Economic Opportunity Pro-
grams), 20 US.C. § 1401 (Supp. 1972) (Education
of the Handicapped); 42 US.C. § 300a (Supp
1972) (Family Planning Services); Federal Environ-
mental Pesticide Control Act of 1972, Pub. L. 92-
516, § 2(aa), in 71 Environmental Rptr. 7501, 7503
(enacted by Congress October 12, 1972, signed by
the President October 21, 1972) amending 7 US.C.
§ 135 et seq.; Federal Water Pollution Control Act
of 1972, Pub. L. 92-500, § 502(3), in 71 Environ-
ment Rptr. 5101, 5125 (enacted by Congress Octo-
ber 18, 1972, overriding the President’s Veto of (-
tober 17, 1972), 15 U.S.CC. & 278g (Supp. 1972)
(Fire Rescarch and Safety Program Grants); 42
U.S.C. § 299b (Supp. 1972) (Heart Discasc, Cancer
and Related Disease Research); 22 U.S.CC § 2127
(Supp. 1972) (Imernational Travel); 42 USC.
§ 3890 (Juvenile Delinquency Prevention and Con-
trol); 20 U.S.C. § 403 (National Deflense Education
Act); Noise Control Act of 1972, Pub. L. 92-574,
§ 3(9), in 71 Environment Rptr. 7201 {enacted by
Congress October 18, 1972, signed by the President
October 27, 1972); 42 LL.S.C. § 298b (Nurse Train-
ing); 42 U.S.C. § 3002 (Programs for Older Ameri-
cans); 20 U.S.C. § 807 (Supp. 1972) (Training and
Fellowship Programs {or Community Devel-
opment); 33 U.S.CC. § 1169 (Training Grants to and
Contracts with Institutions of Higher Education for
Water Quality Control Programs); 42 USC.
§ 4601 (Supp. 1972) (Uniform Relocation Assist-
ance and Real Property Acquisition Policies for
Federal and Federally Assisted Programs);, 29
US.C. § 41 (Supp. 1972) (Vocational Rehabilita-
tion). For statutes in which “United States™ is de-
fined as including the Trust Territory, sec 33 US.C.
§ 1163 (Control of Sewage from Vessels): 42 US.C.
§ 4402(2) (Supp. 1972) (Disaster Reliel Assistance);
42 US.C. § 2949 (Supp. 1972) (Economic Oppor-
tunity Programs); 22 U.S.C. § 2127 (Supp. 1972)
(International Travel); Marine Protection, Re-
search and Sanctuaries Act of 1972, Pub. L. 92-532,
§ 3(d), in 71 Environment Rptr. 600! (cnacted by
Congress October 17, 1972; si§ncd by the President
October 23, 1972); 33 US.C. § 1161 (Ol Pollution
Prevention and Control); Ports and Waterwavs
Safety Act of 1972, Pub. L. 92-340, § 102(a), in 71
Environment Rptr. 5941, 5942 (Julv 10, 1972); 15
US.C. § 633 (Supp. 1972) (Small Business Aa); 16
US.C. §951 (Supp. 1972) (Tuna Conventions).
Additionally, there is one statutory provision specifi-
cally excluding the Trust Territory from the defini-
tion of a “‘State.”” See 20 U.S.C. § 1109 (Grants 0
Meet Critical Teacher Shortages).

the extent of its coverage. In such instances.
the courts must find the lawmukers’ intent by
an investigation of the history. character and
general aim of the legislation ®

By its own terms, NEPA is not restricted 1o
United States territory delimited by the fifty
states. In contrast 10 the usual practice, the
term “United States’ is left undefined and
used only twice in the entire statute, and in
both of these instances, it serves the limited
rurposc of identifying certain policies, regu-
ations and public laws that would otherwise
remain ambiguous. See §¢ 4332(1) and
4332(2)(E). Where one would have expected
“United States” 1o have been used, the law-
makers substituted the much broader term
“Nation.”” For example, section 4331(b) de-
clares that:

... In order ta carry out the policv set forih
in this chapter. it is the continuing responsi-
bility of the Federal Government 1o use al}
practicable means, consistent with other es-
sential considerations of national paliey. to
improve and coordinate Federal plans.
functions, programs, and resources to the
end that the Nation may .... (Emphusis
added).

This substitution is even more pronounced in
section 4341 which requires the President to
submit 1o the Congress an Environmental
Quality Report setting forth:

... (1) the status and condition of the major
natural, manmade, or altered envirun-
mental classes of the Nation . . . (2) current
and forcsceable trends in the quality, man-
agement and utilization of such environ-
ments and the effects of thasc trends on the
social, economic, and other requirements of
the Nation; (3) the adequacy of available
natural resources for fulfilling human arnd
economic requirements of the Nation in the
light of expected population pressures; (47 a
review of the programs and activities (in-
cluding regulatory activities) of the Federal
Government, the State and local govern-
ments, and nongovernmentil entities or in-
dividuals . . . . (Emphasis added).

* Though a survev of statutes specifically appli-
cable 10 the Trust Territory, sec footnote 8. supra,
fails to reveal any general pattern that could serve as
a guide in the disposition of this case, the most re-
cent federal environmental legislation identifving
the areas where these laws are to be effective has—
with only one exception, see Coastal Zone Manage-
men: Act of 1972, Pub. L. 92-383, in 71 Environ-
ment Rptr. BOOT (signed by the President Ocraber
27, 1972)—included the Trust Territory. See Fed-
eral Environmental Pesticide Control Act of 1972,
supra, Federal Water Pollution Control Act of
1972, supra; Marine Protectivn. Research and
Sanctuaries Act of 1972, supra; Noisc Control Act
of 1972, supra; Ports and Waterways Safety Act of
1972, supra.

-

DCE ARCHIVES

-



4 ERC 1930

People of Enewetak v. Laird

See also, 42 U.S.C. §§ 4321, 4342 and 4344.
Moreover, NEPA is framed in expansive
language that clearly evidences a concern for
all persons subject to federal action which has
a major impact on their environment—not
merely United States’ citizens located in the
fifty states. In its declaration of purpose, for
example, the Congress used the following lan-
guage:
The purposes of this chapter are: To de-
clare a national policy which will encourage
productive and enjoyable harmony between
man and his enmronment; to promote ef-
forts which will prevent or eliminate dam-
age to the environment and biosphere and
stimulate the health and welfare of man; 10
enrich the understanding of the ecological
systems and natural resources important to
the Nation; and to establish a Council on
Environmental Quality. (Emphasis added).
42US.C. § 4321

And in section 4331 it is stated to be the na-
tional environmental policy, mter alia, that:

{c) The Congress recognizes that each per-
son should enjoy a healthful environmen
and that each person has a responsibility 10
contribute to the preservation and enhance-
ment of the environment. (Emphasis
added).
Similarly broad language is found in sections
4331(a), 4331(b) and 4332. Indeed. NEPA is
hrased so expansively that there appears to
Eavc been a conscious effort to avoid the use of
restrictive or limiting terminology. Accord-
ingly, the District of Columbia Circuit has
concluded that ““[tlhe sweep of NEPA is ex-
traordinarily broad, compelling consideration
of any and all types of environmental impact
of federal action.” Caluvert Cliffs’ Coordinat-
g Commuttee, Inc. v. Atomic Energy Com-
mussion, 449 F.2d 1109, 1122 {2 ERC 1779}
{D.LC.Cir. 1971).1°

This reading of the scope of NEPA is fully
supported by the legislative history of the Act.
Though there is no reference to the Trust Ter-
ritory per se, the broad language used in the

* Uhilizing this language and that found in sec-
tion 4332 which directs that “all agencies of the
Federal Government™ shall follow the procedural
requirements of NEPA “to the fullest extent pos-
sible,”” the plaintiffs argue. in effect, that NEPA fol-
lows every federal agency and is appiicable any-
where in the world that such an agency takes action
which will significantly affect the quality of the hu-
man environment. Defendants apparently accept
this argument insofar as it applies to territory gov-
emed solely by the United States, see 32 CF.R.
$ 214.5(b) quoted mnfra at 15, but not as to territory
under the jurisdiction of a nation other than ihe
United States. In accordance with the view of the
casc taken by this cour, it is unnecessary 10 decide
this question.

text of the siatute is found throughout the

- committee reports, hearings and dcbates."

The remarks of Senator Jackson, NEPA's
principal sponsor, in submitting the Confer-
ence Commitiee’s Report to the Senate are
representative:

What is involved is a congressional decla-
ration that we do not intend, as a govern-
ment or as a people, 1o initiate actions
which endanger the continued existence or
the health of mankind: That we will not in-
tentionally initiate actions which will do ir-
reparable damage to the air, land, and wa-
ter which support life on earth.

An environmental policy is a policy for

ple. Its primary concern is with man and

E::)fu\ure. E;'hc basic principle of the policy

is that we must strive in all that we do. to

achieve a standard of excellence in man’s
relationships to his physical surroundings.

If there are to be departures from this stand-

ard of excellence they should be exceptions

to the rule and the policy. And as ex-
ceptions. they will have to be justified in the
licht of public scrutiny as required by sec-
tion 102 [42 US.C §4332) 115 Cong.

Rec. at 40416 (1909).

Additionally, there is specific language in the
commitice reports indicating a Congressional
intent that NEPA be broadly apphied. In its
discussion of the Environmental Qualitv Re-
port required by section 4341, the Conference
Committee stated that the Report “‘will set
forth an up-to-date inventory of the American
environment, broadly and generally identi-
Sied ... (Emphasis added). Conf. Rep. No.
91-765, in 1969 U.S. Code Cong. & Ad. News
2751, 2771. Identical language is found in the
House Report. H. Rep. No. 91-378, Id. at
2739,

Finally, the legislative history demonstrates
that Congress clearly recognized that environ-
mental problems are worldwide in scope. h
was therefore particularly concerned about the
internauonal inuplications of United States ac-
tions that affect the human erviranrient. In
the House Report, for example, it is stated:

Implicit in this section {42 U.S.C. § 4331] s

the understanding that the international im-

plications of our current activities will also

be considered. inseparable as thev are from
the purely national consequences of our ac-

tions. H. Rep. No. 91-378, supra at 2759.

See also, 115 Cong. Rec. 40416-40417 (1969)

! See generally, S.Rep No. 91-296. 91st Cong.,
st Sess (1969); H.Rep. No. 91-378. 9151 Cong., st
Sess. (1969); Conl. Rep. No. 91-765, 91st Cong.. st
Sess. (1969); 115 Cong Rec. 19008-19013. 26569-
26591, 29050-29089, and 40415-40427 (19069);
Hearingson S. 1075, 8. 237 and S. 1752 Before Sen-
ate Committee on Interior and Insular Afairs, 91st
Cong., 151 Sess. (1969).

()
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(Remarks of Senator Jackson). Hence section
4332(2)(E) directs lederal agencies to support,
“wherc consistent with the foreign policy of
the United States, . . . initiatives, resolutions,
and programs designed to maximize inter-
national cooperation in anticipating and pre-
venting a decline in the quality of mankind's
world environment . . . .” Cooperation is pos-
sible, according to Senator Jackson, “because
the problems of the environment do not. for
the most part, raise questions related to ideol-
ogy, national security and the balance of world
power.”” 115 Cong. Rec. at 40417 (1969). In
view of this expressed concern with the global
ramifications of federal actions, it is reason-
able to conclude that the Congress intended
NEPA to apply in all areas under its exclusive
control. In areas like the Trust Territory there
is little, if any, need for concern about conflicts
with United States foreign policy or the bal-
ance of world power.

Although this court has been unable to dis-
cover any decisional law that is directly per-
tinent, there is a recent decision that appears
to have accorded NEPA an even wider scape
than that advocated by plaintiffls in this case
In Wilderness Society v. Moron, 4 ERR.C.
1101 (D.C. Cir. decided Mav 11,1972, the
Disirict of Columbia Court of Appeals al-
lowed a Canadian environmental organization
to intervene in litigation aimed at testing
whether the Secretary of the Interior had com-
plied with the pracedures of NEPA prior to
deciding whether to issue a permit for the
trans-Alaska pipeline. The Court was per-
suaded that existing plaintifi’s counsel would
not be able to adequately represent the Cana-
dian environment in the proceeding. Thus
Wilderness Society seems 1o hold that NEPA
provides foreign nationals with certain righis
when their environment is endangered by fed-
eral actions.

Even if Rilderness Society is limited or dis-
avowed by subsequent decisions, the argument
that Congress intended NEPA to apply to the
Trust Territory remains viable. Though the
peoples of the Trust Territory do not have the
status of United States citizens and are resi-
dent outside the boundaries of the fiftv states,
they are subject to the authority of the United
States. Unlike the Canadian citizens in Bu-
demness Society, the peoples of the Trust Ter-
ritory do not have an independent government
which can move to protect them from United
States actions that are thought to be harmiul
to their environment. And the present suit and
previous history of Enewetak demonstrate that
their status as residents of an area adminis-
tered by the United S1ates exposes them 1o
many more federal actions than would other-
wise be the case.

Indeed, in the negotiation of the Trustee-

ship Agreement, the United States recognized
that the Trust Territory occupies a special po-
sition vis-a-vis the United States. As originally

roposed, the words *‘as an integral part of the

nited States” were to be included in the
Trusteeship Agreement’s description of the
powers to be exercised by the administering
authority.'? Upon objection by the Soviet
Union, the United States Representative madc
the following statement to the United Nations
Security Council:

... In employing the phrase *as an integral
part of the United States.” in article 3, my
Government used the language of the origi-
nal mandate and also the language used n
six of the agreements recently approved tn
the General Assembly. It does not mean the
extension of United States sovereigniv over
the territory, but in fact it means precisely
the opposite.

There has, however, been some misun-
derstanding on this point and. for the sake
of clarity. the United States Government is
prepared to accept the amendment sug-
gested by the Sovier Union, and 1o delete
that phrase. In agreeing to this maodi-
fication, my Government fecls that for
record purposes it should aflirm that ity au-
thority in the trusi territory is not to be con-
sidered as in any way lessened thereby. My
Government feels that it has a duty towards
the peoples of the trust ternitory to govern
them with no less consideratinn than u
would govern any part of its sovereign terri-
tory. It feels that the laws, customs and in-
stututions of the United States form a basis
Jor the administration of the trust territory
compatible with the spirit of the Charter.
For administrative, legislatie and jurisdic-
tronal conventence in carrying out s duty
towards the peoples of the trust territory,
the United States intends to treat the trust
territory as if it were an integral part of the
Unuted States . . .. (Emphasis added). U.N.
Security Council Off. Rec.. 116th Meeting.
Moarch 7, 1947, p. 473 quoted in 1 White-
man, Digest of International Law at 778
(Released June, 1963).

2 Article 3 of the Trusteeship Agreement reads:
The administering authority [the United Sates)
shall have full powers of administration, legisla-
tion, and jurisdiction over the territory subject to
the provisions of this agreement. and mav apph
to the trust territory, subject 1o anv modifications
which the administering authority mav consider
desirable, such of the laws of the United Stares as
it may deem appropriate 1o local conditions and
requirements
The words “as an integral part of the United
States” would have been inserted after the phrase
*‘subject to the provisions of this agreement.” See !
Whiieman, Digest of International Law 777-778
(Released June, 1963).
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There is thus no reason to believe that Con-

ress intended to afford the environment of the
%'rus( Territory less protection than that pro-
vided for people and places under its jurisdic-
tion in the fifty states.

{ 1] Accordingly, it is the conclusion of this
court that Congress intended to include the
Trust Territory within the coverage of NEPA.
Specifically, it is held that the term *‘Nation”
as used in NEPA includes the Trust Territory,
and thercfore that the actions of defendants
with respect to the PACE project on Enewe-
tak Atoll must conform to the provisions of
NEPA.

The court notes, in passing, that the De-
partment of Defense apparently shares this
court’s view of the scope of NEPA. In its requ-
lations promulgated pursuant 1o the Act. the
Department has taken the following position:

... Geographical location of actions. (1)
Environmental statements are required for
actions described . . . [in] this section con-
ducted anywhere in the world, except when
conducted in, or partly in. arcas which are
in or under the jurisdiction of a nation other
than the Unuted States. (Emphasis added).
32C.F.R.§2145(h).

Plaintiffs Have Standing

The gist of the question of standing is
whether the party seeking relief has alleged
such a personal stake in the outcome of the
controversy as to assure that concrete adverse-
ness will occur. See Sierra Club v. Morton,
405 U.S. 727 [3 ERC 2039]) (1972); Barlow .
Collins, 397 U.S. 159 (1970); Flast v. Cuohen,
392 U.S. 83 (1968). There is no doubt that the
Enewetakese have such a personal stake in the
outcome of the present litigation.! It is their
ancestral homeland that 1s the site of the
PACE project. No group of people are or
could be more crucially affected by the federal
action sought to be enjoined.**

1 The fact that the Enewetakese have not lived on
the atoll since 1947 does not undercut their stake in
this litigation in light of the Government’s decision
to return them by the end of 1973 Moreover, during
their years of exile they have demonstrated a contin-
uing concern with the fate of Enewetak which as-
sures their status as adverse parties.

'* The fact that the Enewetakese are non-resident
aliens does not detract from their standing to sue in
view of this court’s conclusion that NEPA is appli-
cable 1o the Trust Territory. While it is true thai
non-resident aliens are denied standing in situations
where the statute involved evinces such an intent—
as in immigration disputes. see Braude . Wirtz, 350
F.2d 702 (%th Cir. 1963) —no such intent is appar-
ent in NEPA. The term “‘citizen” is not used in the
statute and the Administrative Procedure Act. one
avenue upon which judicial review is based, is
phrased in terms of “‘any person,” not “any citi-
zen" See 5 US.C. § 702. See also, Wildemness So-

athen. & 4 "

"Scope of the Injunction

The remaining issue before the court is
whether the scope of the preliminary in-
Jjunction should preclude defendants from con-
tinuing the core drilling and seismic studies. It
is argued that these activities should be ex-
empted from the operation of the injunction
because they have no appreciable effect on the
environment, and because they will provide
information of general value, apart from
PACE, 1o scientists interested in the geology of
coral atolls. With respect to this latter point,
defendants contend that the core drilling and
seismic studies really constitute a separate
project lumped into the PACE program only
because it was administratively convenient to
do so for purposes of funding.

The court must reject defendants’ argu-
ments. Testimony at the hearing clearly estab-
lished that the primary purpose of the core
drilling and seismic studies is 10 further the
PACE program. They arc not a separate
project. Moreover, the court is not persuaded
that the core drilling and seismic studies will
have no appreciable impact on the delicate
ecology of Enewetak. The total fand area of
the atoll is only 2.24 square statute miles and
any reduction in the amount of arable land is a
serious matter. Finally. the fact that the infor-
mation produced by these activities may be
valuable to the scientific community is no jus-
tification for avoiding the requirements of

NEPA.

[ 2] But even assuming arguendo that the
core drilling and scismic studies have no envi-
ronmental impact, the court must still reject
defendants’ position. NEPA dictafes a trulv
objective evaluation of the environmental fac-
tors whenever the judiciary is forced to inter-
vene in the agency decision making process be-
cause of a failure to comply with the
provisions of the statute. While such eval-
uation is taking place, the possibility of project
modification or abandunment in light of envi-
ronmental considerations can be realistically
accommodated only by suspending all activity
that furthers the project.

This proposition Aows principally from
Calvert Cliffs’ Coordinating Commuttee, Inc.
v. Atomic Energy Commussion, 449 F.24 1109
[2 ERC 1779]) (D.C. Cir. 1971), where it was
held that NEPA requires each agency decision
maker have before him and take into proper
account “‘all possible approaches to a particu-
lar project (including total abandonment of
the project) which would alter the environ-
mental impact and the cost-benefit balance.™
449 F.2d at 1114. In language quoted with ap-

ciety v. Morton, supra n. 2 at 1102; Cunstructores
Cunles de Centroamerica, S.A. v. Hannah, 439 F 2d
1183 (D.C. Cir. 1572).
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roval by this Circuit in Lathan v. Volpe, 455 ment’s “stake™ in the project and thereby
2d 1111, 1121 [3 ERC 1362] (9th Cir. influence the decision making process when it

1971), Judge Wright noted the difficulty of is time to reevaluate the project in light of the

procuring an adequate consideration of envi- environmental considerations.

ronmental factors once a project is underway: For these reasons the court rejected similar
Once a facility has been completely con- arguments in the Stop H-3 Association case,
structed, the economic cost of any alteration  Supra, and does so again in this case. The test
may be very great. In the language of IS whether the primary purﬁqsc of the activity
NEPA, there is likely to be an ‘irreversible is to further the project which has been en-
and irretrievable commitment of resources,”  joined. ”.50- and dc_fcpdams are unable 1o
which will inevitably restrict the Commis- show any irreparable injury that will result as
sion’s options. Either the licensce will have @ consequence of not being allowed to go for-
to undergo a major expense in making al-  ward, then the activity must be enjoined.
terations in a completed facility or the envi- While this will necessarily result in delay if

ronmental harm will have to be tolerated. It the project is eventually approved, “{d]elay is
is all too probable that the latter resuht the concomitant of the implementation of the

would come to pass. 449 F.2d at 1128. procedures prescribed by NEPA ... " Greene

) . . . County Planning Board v. Federal Pouwer
It follows that in order to insure that federal Commiission, 453 F.2d 412,422 [3 ERC. 1595)

agencies do in fact give proper weight o eco- . 2y gy : :
8¢ fact g ¢ proper We (2d Cir. 1972). “*It is far more consistent with
logical factors in the decision making process, . .
< PR : the purposes of [NEPA] to delay operation at
there must be a severe limitation on the scope d ’ .
St S a stage where real environmental protection
of all activity that furthers the project.'> Oth- :
. \ ) mav come about than at a staze where correc-
erwise, the impact statement may become .7 - )
’ tive action may be so costlv as to be impos-

merely a “‘progress report” filed sometime S o Yo e L
prior to the completion of the project. Stop H- sible ™ Calvert. Chffs Coordinanng Curm-
3 Assoc. v. Volpe, Civ. No. 72-3606 [3 ERC muttee, Inc. v. Atomic Encrgy Comnussion,
A SN , GIve NOL T 0= <L IR -

1684] (D Haw. decided October 18, 1972, Supraat11as .

See Judge Wright's discussion of the “strict Therefore. this court having found tha the
standard of compliance”™ mandated by the pro- pr_xf‘naré.pu_rpnstf‘ Ofr:hf :vrc drl‘”‘lng and sel>-
cedural provisions of NEPA in Catvert Chffs” X studies 1s to further the PACE project, and

Coordinating Committce, Inc. . Atomic En- defendants failing to show any irreparable in-
ergy Commiui(;n supra él ]”',_'1 116 jury that will result to them, it is ordered that

these activities be enjoined pending trial on the
If the court adopted the rule advanced by merits.

defendants and considered the specific envi- This Decision and Order shall constitute

ronmental impact of each scgment of the the court’s findings of fact and conclusions of

project, much of the force of NEPA would be  Jaw as authorized by Rule 52 of the Federal

undercut. Almost every project can be divide Rules of Civil Procedure.

into smaller parts, some of which might not

have any appreciable effect on the environ-

ment. The court would be forced to take each vy s

project apart piece by piece. hole by hole and

explosion by explosion. Work allowed to pro-  JICARILLA APACHE TRIBE v.

ceed because it does not have a specific envi- MORTON

ronmental impact would increase the govern-

v g

U.S.Court of Appeals
% Cases in which similar activity has been en- Ninth Circuit

joined pending formulation and approval of the en- A APAC COF
vironmental impact statement include. Arimgton \,THE\JQICARILE\‘;\ ‘\P'\\(.'HE\TRIB}‘ Or
Coalition On Transportation v. Volpe, [3 ERC INDIANS, et 3!-' . -‘\TK')‘_ \I .\”,D.]',!l L
1362] 458 F.2d 1323 [3 ERC 1995] (4¢h Cir. 1972),  FEDERATION, and ENVIRONNENTAL
Lathan v. Volpe, 455 F.2d 1111 (%th Cir. 1971); DEFENSE FUND, INC. v. ROGERS C. B.
Greene County Planning Buard . Federal Power NORTON, Secretary of the Interior, et al,,
Commussion, 455 F.2d 412 [3 ERC 1593] (2d Cir.  No. 72-1634. January 2,1973

1922); Keith v. Volpe, 4 E.R.C. 1350 (C.D. Cal. ’

1972), La Raza Unida v. Volpe, 337 F.Supp. 221 [3 o1R

ERC 1306] (N.D. Cal. 1971); Ward r. Ackroyd. 4 .
ERC. 1209 (DMd 1972). Aorthsde Tenants 1. Federal, state, and local regulation —

Rights Coalitinn v Volpe, 4 E.R G 1347 (D. Wisc. Administrative agencies — Proce-
1972); Goose Hollow Foothills League v Romney, dure before agencics (348.621)

334 F.Supp. 877 [3 ERC: 1087) (D. Ore. 1971); En- . . .
vironmental Defense Fund v. Tennessee Valley Au- Liability by industry — Electric
thonity, 339 F.Supp. 806 [3 ERC 1553) (E.D. Tenn. power (852.21)

1972); Stop H-3 Assoc. v. Volpe, Civ. No. 72-3606 .

[3 ERC 1684] (D. Haw. decided October 18, 1972). Depaniment of Interior’s preparation and
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