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The FHonorable J, Bennstt Johns:ch
cheirman

w“onmitteae on Enargy and Natural Reaources
Unitad Statas Senate

dashington, D.C. 20510

Dear Mr, Chairman:

Thie il in responaes to your request for Department of
inerygy viewsa on S, 1802, ths "Department of Eherqy
Nuclear Facilities Act of 1989." This oill consiste of
aight titles addressing environmental, health, and
safety aspects of the Department’'s nucla2ar defenne

oparations,

On aircest a dally baeis ! am learning mors and more of
the extent of *re Dapartrnent’s envircnmental, health,
and enfaty problems and the difficulties in resolving
then. Thase prcblems have developed over many years
and will not be solved quickly. To begin the
ressliution procass, I recently have taken several
consrete actions. In Jures, I aniounced a 10-point
inltiative instituting measurss that will ensure full
accrantability within the Dwpartnent in the areas of
envivopment, sanfety, and health, In August, I released
& S-year plan for envirermental cleanup, compliance,
snd wiste management activities. With these actions, I
ém daginning to make heacway in cestoring beoth the
envi-cnment and a resourceful management culture at the

Depariment 's facilities,

I ballieve, however, that to address thene problems most
effocrively, I will need the continued fu.l Cooperation
¢f your committee and others in Conhgress, Legislative
action very wall may be recessary, and §. 1802 is
closer to the mark than any other legislatioen 1 have
seen 1o far. I am especially pleased that 8. 1802

wou'd establish an additional Asnistant Secretary
positien to hardle environmental restoration and waste

managament, Although I am not sure that is necessary
to specify position and office titles in the law, the
need for an additional Assistant Secretary to carry out

these responsikilities ie6 clear.

aleddohs oy Title VIIL of 6. 1802 containe suveral innovative
Lellev Rlgs provisions that could be heipful in achieving

§ 1 tal d t _
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One ¢f ite provisions weuld require that pending the
sonpletion of a complian:e agreement batween the
Darartment, the Environmantal Protection Agency, and a
3tate, nejither the Depariment nor its contractors, with
aore oaxceptions, would be subject to civil or criminal
action for noncompliance. Another very helpful
provisjon would allow the Department to pay attorney
Teas for a contractor or empioyes if the contructor or
smployee was 1) acting in good faith and in compliance
vith applicabla rules of the Department, 2) had no
reasonable cause to belinve the conduct was unlawful,
angd 3) was acting within the acope of his asaignhad
Butien, '

Both of theee provislions would provide the Depariment
very useful autrorities is we teak to rasilve cur
environmental, health, ard nssfety problams. 1 also
support another provigior of title VIII that would
requiire Statas to use peralties and finss imposed fer
onvirsnmental viclations at nuclear facilities only for
anvirsnmental irprovement or enforcament at those

facilition.

vhile §. 1802 has many pcoeitive alemeants, several
previsions would complicate cur jproblems or are not
reeded at this time. Detailed comments on the bill are
enclosed.

1 loolk forward to working with yosu teo develop
leglslation that will be useful in addressing these
serlous matters.

Sincerely

James D. Watkins
Adiniral (Retired)
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DEPARTMENT OF ENERGY

TITLE~BY TITLE

COMMENTS ON §, 1802

,,JZE:I -~ OFFICES QF_ ENVIRONMENT, SAFETY, AND HEALTH AND WASTE

\NAGPMFNTHQHQ ENVI%JNMVNTAL NESTORATION WITHIN THE DEPARTMENT OF
ENERGY -

Ij;lo 1 would requize one of the present Assistant Secretaries in
the Dopartrent o be designatcd as the head of an Office of
Ervironment, Safety, and Health and would craate a naw Assistant
Secretary to be the head of a new Office of Waste Management and
Ervironmental Restoration. Tre Department needs an additional
Aesistant Secrstary to assume responsibility for waste management
ard envicoamental rastoration. Waste managerent and
environmantal restoration has beccme i very time consuming and
importan: part of tha Dapaxtmvnt s opexationu Thess functions
nave expanded to such an extert that <hey can be most efficiently
manajed only if consolidated under one Assistant Secretary. 1f
we receive an additional Assistant Secretary, we could accomplish
thisé consolidation and the other Assistant Secretaries would have
the :esponsibilities they should have for the Lepartment to
operate afficiently.

We are not certain, kowevar, adout statutory lsnguage assligning
authorlties and reapensibilities for the Assiatant Sacretaries or
for particulur offices within the lepsrtment. Assigning to

Assiotant Secretaries and partlcullr offices specific duties
night limit the Secre- ary’'s ay chority to organize tha Department
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to Tespornd to new problems. ft is rlear that an additional
Ae=Lntant "Pcre+ary 1 needed, hewever, and we suppcrt the

est éln.'L B meEnt of I.'.nls pOS tien

TITLE_L1 - APPLICATION OF OSHA TO DOE NUCLEAR FATILITIES
Title 1l would apply the Occupational 3afety and Health Act of
1970 to «ha Department s nuclenr fac:lities five years after the
date ¢f enactment. We are conceraed about ths safety of our
employsea ahd contract workers. As part of ouar 10-point
anvirohmental protection and wusta nanagement plan, we will
enpire that wa and our cortractots comply fully with OSHA worker
satety staridards. 1In thie regerd, the Occupatiosnal fafety and
Hewlth Acdninistration has participated in some >f the
Departrent p inspecticna at our deferse facilities. We believe
the Department’'s safety and heslth programs ¢An be improvcd with

dwtsal s onmamib - ——— [RPar | 9 aa o
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corplaints of empleyaes, and in eneuring that suitable provisions
have been made for woxkar aafety We also have begun to praparc
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a El'lmllll' pzoqram to empnalxze OSHA COIT\PIIIHCI‘ at non-dafense
facillities. We do not ocbject toc this Litle,

- .o & M o mas Mmoo

TITLE JII ~~ BADIATION RESEARCH
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Title JI1I would reguire the appointment of a panel of seven
experws to évaluate the Dapartment’'s spidemiszlogy programs and
mike recommendations concerning their managanent. This title
ale¢ would require establishment of a repoaitory for the
Department ‘s epidemizlogy data and grant access to the data to
quelified researchers under reasonable conditions., We alpeady
hive catab.ishad & pinel of irdepencent experts to advise us on
this iemue, and it has iwssued an interim report. As a result of
tre roport, access o this important set of data will be
broadened plgnificantiy. Although its purposes already have been
neconplishad, we do not object to this title.

- ——— ——— —

Title 1V would require the Department to sstaublish a program of
research, development, demonstration, and transfer <o the privats
sactor of <echnologies for the management of mixed wante
generated at the Department’'s nuclear facilitias. Ws raalize
that we de¢ not know ell we need to know about the best methods
for treaiing and diepoeing of the rad.cactive and hazardous wasta
e garerate. For several years the Department has baen
conducting basie research into the sc.entific principlas that
urde:lie new technologies in the field of waete manajement. This
prog-am will coptinue. In addition, ve have recently completed a
research and developmant plan that dencribes the current state of
cleanup and waste technologies ard establishes milestones for
applied research in these technologien to recuce rist £o human

henlth and the envircnment,

We have ptarted in tha directisn that this title would lead us.
We do not object te its enactment, with the exception of section
401, Thet gect:on weuld reguire the Nuclear Regulatory
Commtssion, in consultation with the Envirsnrmertal Protection
Ag:ncy and with funding previdsd by the Department, o develop
molel stendards and ragulations for the dispecsal of mixed waste
geteraterd gt the Department’'s facilities. We do not baliave that
tha Muelear Regulatory Commiesion 18 the proper entity to develop
these astencards. This provialon would require the Commission to
requlate activities that are raslated only rerctely t» its
re:zpongililitier for commerciat activities. More importantly, as
we heve Indicated and this legislation acknowledges, the
techrioloecy in this area has nct develcped to the point that it is
tirely tc develop model standa:ds and regulationa. For these
renscns, wa racommend that sec:ion 403 be stricken.

S

TIVLE V) -- MONITORING OF HEALTH AND RPDIOLOGICAL CONDITIONS IN
THE_MORTHERN MARSHALL ISLANDS

Tit:le V would requirs maintenance of a comprehensive program of
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* radiological activities in tha Northern Marshall Islands,

includirg monitoring of the health ard radiological conditions in
the Islards and, if requested. technical assistance in educating,
rehsbllitating, and resettling the pesple of the Islanda. As the
title irdicates, we alremndy have a ccmprehensive program,

includirg monitoring, In the Horthern Marshall Imslards. We—mew— du

roqvam s —He—daderiaikding most of the actiosna that i tle wo ;F
l\:«lul"” raquire. Others Wilt pe undl;'tammni&fﬂfﬁz%}fg 3?&]5%8 all
an areinmburga asis ~
Islands, 3 urder an

agreement “hat already hes beun negotiated — Still cther actions

are not necessary unlems people move back to/the affected

islands, (which is not contemplated now] We/do not Lbelieve that—
L-H%err!-hhﬂ—a-eed—f-e-r this title s ne<d?4. bt ween the Cool fha -5 —v the

Couf‘-%/ﬂ; M-I —.

TITLE VI_-- WHISTLEBLOWER PROIECTION

Title VI would apply the whistleblower protections that cover
enploveas of licenseas of the Nucleer Regulatory Commission to
DGE contractors and :ubcontractors and their aemployzes, We
wh.zleheartedly support the extensiorn of whistlablower protaction
tc ouy contractor and sutceontractor eaployeas. Thie extension
will help ensure that employecs will zome forward with
ervironmental problers at our facilitiesa rather than sweeping
trem under the rug. The Department is in the procees of

ay randirna that rmeratocrbian by 1amilard an M thpdwmadmal
C e iRddily WAL MEV el bd Wil WY tOMULALL Tl LI ML diivd el

differencze in our approach frem that in §. 1802 is that we would
vest adminietration of the program in DOE as part of &our line
management accountability program ratner than in the Department
>f Labor, which adninistars tihe earlisr Nuclear Regulatory
Cemmisainn szatute,  Aszlde from that, we strongly support the
sencqapt 8 tit.e VI

CITLZ VIL -- MOXED HAZARDOUS WASTE

2inle: ¥IL would clarify <hat -he Envi:onmental Protection Agency
Joes rot have jurisdiction to reguiate radionciive matarial under
the 3clid Waste Dispesal Act even when thie material is part of
mixed wasta. Thia prevision simply would codify the current
regqulatory situatior, and we have no obiection to it

Title VITT would reguire the Secretary, the Environman<al
Protestion Agency, ani the appropriate State to complece
negotiation of a corpliance agreement within one year of
enactment for any nuclear facility the Secretary detearmines is
not in compliance with the subatantive and procedural
reju.rameni:s of Federal and State environmental laws on the dats
of enactrent. The title demcribes certain provisions that the
compliance agreemant must contain, what happens should agreement
not ba reached in a ysar, what activities zoule not be the
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subject of court action pending completion of the 1greement, how
the agrssment may be enforced, what the finas collscted by a
”E:E? fPr vioiation of envirenmental laws could be uesed for, and
unasr wiat conditions the Secretary may pay the attorney fees for
a prreoa nccused of an snvircnmental violat:on.

We strongly support three previsions that wou.d be helpful ia
rosiering our facilitias,

The firse would require that perding the completion of a
compliance agreemert between the Depnrtment, EPA, and a State,
neivher the Department nar {ts contractors, with some excaptions,
would be subject to ¢ivil or criminal action for noncompliancs.
Clearly :f is important that thcse who have committad
environnental offensiss bs punished. Because of the presint
unhealthy conditien of our nuslear sites, however, 1t now is more
iuportant. that these sites be made clean ancl safe once again,
that the poiscns be removed from ths ground, the water, and the
atmosphere. This restoration can be accomplished only 1f we know
t13 extent of the problem to pegin with, and we can learn that
oaly If those who krow the most abtout it aseist us. Suspending
erforcenent fer a short period of time, but nct permanently for
taose who continue to violate, ie a much needed step in the right
direction, It should be expaidad t» include a ban on enforcemant
artions concerning any roncomplianca that ie the subject of a

braunche.

T-e saconc would allow the Départment to pay attorney feas for a
contractor or employee if the contractor or enployee was 1)
attinhg In gcod faith anc in c¢ompliance with applicahle rules of
tire Depsrtmant, 2) had rno reasonakle cause to believe the conduct
wits unlewful, and 3) was acting within the sccpe of his assigned
duttjes. e need good people <o operszte our nuclear facilitias
aid to nmehe them env.rormentaily safe. [t will be difficult to
Reep of ci-tain capable people for this hazardcue and zomplex work
2.0 they could be subject to e¢pensive court action zven when they
act rosascrably and in geod feith compliance with instructions.
Ipertartly, this proviston woruld not allow payment of attorney
fuer for willful violations kit woulc allow payment of attornay
foee nly for persons who actad rassenably. Not only is this
fult, it slwo is necessary if we are to have the hijh caliber of
puopls resdead to operate and restore our facilities.

The thi:d would require States to use penalties and fines imposed
for envirenmental violations at our ruclear facilities only for
environrtental improvementa or enforcement at those facilities.
Foderal funds to pay finea and penalties otherwise liKely would
b gpsnt on environmental {mprovements to Fedaral facilitiss. A
State should not uses them for general State purposes but should
use them {n furtherance of the cleanup and restoration purposes



