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ture represents an efficiency loda in the
boiler of one percent. Plaintiff offered ef-
ficiency tables indicating that the exit
temperstures of the steam were higher af-
ter the finless Lubes wcre instalied. The
data are incomplete because plaintiff tested
only four out of the six units; of those
tested, two exhibited differences of 7° and
16°, while the others read a difference of
23 and 29'. Even the highest figure of
the four, the 29° increase, would represent
less than a one percent efficiency loss. Mr.
Rice testified that each boiler is unique;
that s variety of factors affects exit temp-
erature; and that there are five heat ex-
changes in the boiler, including one in the
economizer. Noting that the tempersture
readings should vary at various points in
the boiler, he acknowledged that the data
offered measured only the exit tempera-
ture. Pluintiff’s tests are inconclusive in
respect of heat luss in the economizer
slone.

Even if the data were more complete, the
economizers atill were improved. Plaintiff
may have received less efficient economiz-
ers in respect of temperature conversion,
but the equipment’s overall maintenance
frequency has decreased. This trade-off is
an economi¢ business decision of which Mr,
Rice was sware when he made the decision
o replace the economizers.

Overall the court deems this evidence
more probative of prolonging the life of the
economizers than constituting a better-
ment. Replacement of the horizontal ele-
ments allowed plaintiff 1o begin a new 20~
plus-year repair cycle which reduced the
probability of pluggage and erosion. The
greatly reduced number of leaks since
1980, compared with the accelerating in-
crease in leaks between 1953-1977, proves
the point.

The court advised at trial that Mr. Mos-
er's particularly candid expert testimony on
cross-examination would be given great
weight. This witness was instrumental in
depicting how replacement of the horizon-
ta! elements alleviated for years what had
become an acute maintenance problem.
Mr. Rice's testimony was not to the con-
trary. The wholesale replacement of the

horizuntal elements prolonged the life of
plaintiff's economizers and cannot be de-
ducted a8 an expense, but must be capital-
ized. Defendant ia entitled to judgment on
this insue.

CONCLUSION

Based on the foregouing, the purties’
cross-motions for summary judgmenst are
granted in part and denied in part. Plain-
tiff shall be refunded income tax and inter-
est paid as a result of the IRS' treatment
of the surcharge as gross receipts from
sgles. Defendant ia entitled to summary
judgment on plaintiff's claims concerning
replacement units and depreciation, and
judgment shall be entered for defendant on
pluintiff’s claim concerning replacement of
the horizonta! elements of the economizers.
This determinsation having been made pur-
suant to RUSCC 42(c), the parties shall file
a stipulation by December 15, 1987, sa to
the amount of net refund due plaintiff, if
any. Defendant represented that its coun-
terclaim would only come into play if plain-
tiff did not prevail on the replacement and
repairs issues. Upon the filing of this stip-
ulation, the Clerk of the Court shall enter
judgment. Costs shall not be awarded.

IT IS SO ORDERED.

Tomaki JUDA, et al., Plaintiffs,
v.

The UNITED STATES, Defendant.
Alklzi LEWIS, et al,
Plaintiff-Intervenors.

V.
The UNITED STATES, Defendant.
No. 172-81L.
United States Claims Court.
Nov. 10, 1987,

Petitions were brought on behalf of
inhabitants of Marshall Islands to ciaim
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