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Mumrs that prowton twelvt. wkuch is
Ieatad oa the reverse de d * purcbae
&r, ubint&ontipartiea. Aadiw
rrta@dearller, (kiaiaade@m@am “nthat
thediati court muatmakeea~

Ttteappelfartdsec lwimathattbd iat2ict
dapplied art-Iuxnms-ureefh
agestoita bmsukofwafnntyti. Ilw
d-coutt ndedthattk a#PaibtcouM
oot=’o-tis-oft-=~kti
rid properly effeet COSWYurt&r 43-712.
The afrpafht however, argwea that be
cauaeiK ascepted tke200daaod did d
redce ita accqtsrw, it is ea@ed to dam-
- unler f 3-714. A~h the dfatrist
court dklstau thwttbs sPpsment@tUaot
recover kawoatofrrwer, eafr Di@rirt
Caurt’s order atll, itia*tbattlsa

4utArtawt M mi)t&~ dwtherM
arwalbraaehof Wamamty ONut?ed. m

PeoFLE OFENEwlmm cm
dotherma mbulakamdeh aria!

~~

v.

The uMI’ED 8TATE&
DafeAatt&~.

Nos. &iSW. 8&lx

ua&dstktea cowtof Appeal&
Federal C&wuit.

k 8, 1968.

Coolpiaimta for “tafnng” against the
Wtritd S* by MtaMaLlts d tbe m

*5N Ieiande far post-war rulcksar mating
ware durniaeed by urder Of tbe ~mtt

Co- 1S (XX 690 and 13 CLCL dSl,
thtrict cowtexpreeafy6Ltad ‘ H*rkittc, Senior hf.ge. On qrpsals the

TirecourtmakeanofindiaguwwM* Cart of Appeda, New, CimIit Jwdga, kald
se tke cd Whe9 dektvmerf osm@ind *CE [1) compact of free Waauciatioo k

ranra tkaa the ukttuut 37 prf=nt f=t tweat Uwited Statea and Mamtd Matsk

Orwhctkwr amakkbumwntube eb Withdlwr Cknta COM”* juriadirtlotr mer

cakdorwhether agiveaamOuntof* claim -d (2) to ~ ooaatitutiody ada-

mal was arttsallyused by tha pfaindf. qtlate, dtanmte mode of Seulii rAkrng

A fiuiiug & Maaeeeq b readutia cfmmeneedsot IIreseweTucker Act jtwia.

of tk Urb dictiem

8 Tr. lZf). ?herefore, untif the diatkt Affiied.

COWl deterWtiltS whether a w of WU-

ranty has IEcurserf, any ●ppeal on the issue

of ~SS ti brwarh Of W~y u P i. United Statu ~125(27)

mature. Congress” creation cf skemate mode
of sonbpenaatkm to resolve “taking” claii

Iv of inhabitaata of MamhaU Idands, ~
km po6t.War nudeu teatiog purauutt to

For ali the foqoiag rwaons. the deei- :ornplct of free aeaociasioa between
Sk of the district coutl A Government of the United !ltauM sod

REVEXtSkV AND ff.EMA!!DED. Gesemment of Marshall Ialartda, Wkitlh
witMrew JWSdtCtW‘n bthnaec!aimcwv

&r the Tucker As% precluded Claims

6%=’

Court’t jursedictiott, nutwitbatmding inhab
itanta’ tmntentioae !Irst the alternate *
Of Compettaatii Wsa inadequate. 2ff U.s
CA.f 1491(SE1L compact of FYee Asso&
atioo .4ct of 1*, * 201, ser. 177,48 IX.C.
A. J i5Si nooK U.S.C,A. COztatAmead. 5.

mm- II= qrement & $ 2-407(3)(a). Spm3i%u dbtl tisr pLes RNy fia by ur-meoro
* KIMr v LaDro(M&& Au.,536S.W.M w. Mtfwparllss bfiawi.st ime Wtrrckis aat
w (Tes.ck*1976) (-men eaY ~~- IS ~ maotfeuiy uaMulaauC-).
ketAen *8a ~ tmM. 6 1204(s)

PEOPLE OF ENMWmAK W. u.S. 135-M* F- lxmd Cxr. w

; UebMedSbtee 9=12614)

To be amadtutionally adequate, Can-

gesu’ crea- of ●ltasnate mode of reeolv
~ ‘“* ctiwbs need not preaeme u%
mete resort to tie ficker Act. 28 U.S.C.A.
f 1491@)(l); U.S.C.A. COtMt.AmSttd.5.

_—

Abram (%ayes, Harvard lAW %bool,
Cambhdge, Maw, argd for piaiitiffs~p
@arIts. Wii &o on the briif was Anne
Harie Burfey. David R. Anderson. Wilraer,
Cutler A Pickering, Washington, D C., ●r-
gtred for plaiotiffsappvllatua. With him on
Ute brief wem LJoyd K. Cutler, Andrew B.
Weiamaan md Stephen J. S&ably. Aiso
on the brief wem E. Cooper Brown, Mar-
Aall Man& Atamic Touting lkigatin
krjee~ Takttrna Park, Md., Richard F. Ge~
ry, Cwaey, Gerry, Casey, W’estbrrx~k &
Red San Diego, Cal., and FYed Bsron.
km & Budd, of Dallas, Tex.

John T. S@I, Dept. of Jttstice. Washing.
ten, D.C., argued for defendantappellee.
With hmr on the brief were Roger J. Mar-
ZLW hat. Atty. Gen. Jacque~ B Geiin
and Gary B. Randall. Also on the brief
was Hotvsrd L. Hill*, LJ.S. l)+. of S@e,

ivaahimgtorh D. C., of counsel.

Beforw SMITH, Circuit Judgti.
SKELTON, senior Cmeuit Judge, and
NJES, Cumit Judge.

NIkS. Circuit Jwfge-,

Tltene appvsh arv from the find judg-

ments of the Ghimx Court m Peter F. t~nit-

rd Stdrs, 13 CI.L:L691 Ii9b7J. MI(IXfkd l’.
L?titrd $attrs, 13 c.i.C.t 6*J ( i98?), disnuM-
ing the complaints uf inhabnan~ uf the
Enewetak, Roage* aad odber blamhall

Istands Atolls for lark of subject Irwtter
jWkt$i*iOtI. h ~amt=m~ lh $iWbp?trwn-
~lsincs. the ~aitns (’ourl died wt its de6. .
sirm of the same date in JWAI I f% fed
Sfufr-r, 13 Ci.Ct, 667 (IW7),’ a closely relat-

1
1. The ckn>anls IS hd& ●l%I ●p@td TM

ap~ w= &$mIs=d rttlh prqudne upon the

UMppmJ IWMMM Of L laimsmls. folluwng lb
tnactmc M of qrmal kmlarmn wh,rh appropri-
ated fund> Io( k benrflt rd hr PcoPlr of BIkI

! -i. /oLw& 0/ SWru. A“rrawrd. hngrlup. L.rrIL
~ & (.hker .UWrAm7kIarr4 .k$fi w .%Med SJoW.

859 F.24 1492 (Frd.Ctr.i9$SL

/wJ caae involving claims by infrabi~ts of
Bikini Atnll. In Jiulq the ChiIM Court

hid tkat it kacked subject mat@r jurkd&
tion ever ChitIM by i)d)sbitaats of the h
atdf Idanda because rho sonaetW of tke
United %tes to ke saed M fhnae ckiim

M be.sa Withtf~W6 by sa M of ~
ti conjunction with the atabfiit of ●

MaAaJf Mands claims Tdrunal fwded
by the United Stati? We affirm.

.I
ii I In early 1%0, coaqdainta wesut fii

in the United States Court of Ctaims by
rnhaltitentA of the Mamhafl [dads, aesett-
rng incihvdual damage chime remltirtg
from s United Stat45r nttclem tinting pm
gram in h Mars-hall lAartde bting frvm
June .30, 1946 through August 18, 195H.
Cetiim clanus were held to bs viable under
the Tucker Act, 2S C.S.C. f i491(aKlI
I191J2),hence trialprepamtiorte twlating b3
-Jroae claims proceeded.

While the mdividuaI inhabitants were
xwrnnng their ctaims before the Claima
Gm@ the tiovemmenLsof tJte United
$Qtes acid nf the Marshall Islands negoti-

ated nrrtf bigned a C4mpacl of Frwe Aawcia-
tion [Compwx) aad itu related ag~ments.
l%e Compact was apprused by plebiscite
wr~s m the Marshal I Island% that appruv-

al w= certified to tke Lrnited St.s@a
Government on February 24, 19%. Legi4-
latsrn qiprovmg the CI.N7P~Lwiw sub
m ilti [U Chngresn in 1985 and was signed
into law by the Prwtudent on January N.
19H6, thereby becomin~ & Compact of
Free Assoctatmn Act of 1!JB5,Pub.L. No.
!J%~~9, ~~ St3L. ~??fJ t]~lf$) l.~tik

Under section 17’7of the Compart., the

Um!ed StMeb Government accepted re6pun

Ailit.y fur lhe just cwnprnsatiun ow”ng for
loss or damage rssukmg from i& nuciear
Lewing program. Tlw United Mates
Government comntiwd tm initial sum of

2. Br:auw drt t Iwd opimon deieds dre kisotwal
bar kgrwmd of thr nuclraI IMmS pqrmn, the
CUmSNC!d Fret .AWMIaIMI thr fecIIOO 177

.~greemrut and k Curnpacl k-t. ●$ well as Sk
plrxedud beckpund Irmofved m Ike *

WAS. wc hi c nut rekratrd such tniWtsrbIxre.
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S15D,@0,~, with s&MitInal f~ obii.
gatione tmer fifteen yearn for the settie
-t of ●if clakna.s I?te initii attmuat was
te establish ● claims Seulemwat Fund
(Rm& and that amount b been ●ppmpei
-. ‘f& payment d &tributioa of
m*titFAtimbeatade in
$cVdmce Wditpruvieiormeet fosth ina

~ ~ment (section 1?7 Agree
me@. #ereuwd intke A@katween the
gov~ of the Uniti states and the
Xessb#f lsisada, That agreemen~ ia~
* ~ a Cknw ‘hiburtd WhiCh wifi

dtnihiater the htd h UISjMCMn WNh t&

adement of clains. In Umt regmi, Arti-
cle X11 of the eeetitn 177 Agreement pm
dsx

Alf claims described irJ Articies X snd
Xfoftbts A~ SkAil be fumisat-
ed. No court of the lhitati Stab dtali
have jarM&xv to entertain such claims,
Sad any each Cti pending in the
csurta of * UnitA Ststec shall be dii
W.

Once the Act beamelew, tbe~
xwett ~ed to dismks zh casr. After

•mi~mtontkemotionaad-ti
brief-kg, the alwrt gmlkd tke gowerw
raent’c ~ to dismwa, and fd jwdg-

menta of &miaaal were aubeequeatiy en-
tasld.

The Clakm Couxt agreed with the
government that ~uant to ArMe XII Of

the aeaioa 177 Agreement. the coasent of
fkr Lhntedstaceslubea uedrnt he ClaiMs
Court, on sppeMants’ dabs arising from
the nuckar testing program cumducuvd by
the l.htcd State~ in tke Marsbll Islands,
bad been vrititdrswn IIIconjunction WIVJthe
estabftehraetu of an dterrutwe w&aid to
~ just Cornpel-twn.’

S. In addmon. Amck 1X vf tb mfemvd K.

txm 177 .4$rcmnrnt pw9d5

c- t’mnau%mm
$t-or~w pmprnvsndpemond

\k CMI~S OJ the .MuAaIi ldads, tedting

irurn k k lea Testing Program, 4s *U.S w

IS dmcmemd 4!CI dw effective tie UI Ihm

Agmrmeu. and--h qurtmwrre noisnd

Umld - rEa8w4f* fwe &en tdraldld *

of Ihc efftsmu dwr d Ihts ASNXWCW. snd #

84A iqmrtm W* IhV ~~ of lhs
~laem nnmfeufy iaa+uatc. the C&erm

[Z) AppdJanU ecbowkdge that “’(k
F-=% fJf@=b-. lJ-ideakernathe
vae&sof uMbpeMadorvhrFifthA#oA
taent tskings.” Whik Sppelfafth aea$rt

tmad)y that the “Wernative remedy is
memifeatiy -is of providing meaning-
ful re)ief: tbeii prbcii ~rneot is, in
eaaeaoe, thst ao ●lmmxtive rmaady ~ be
mnatitutimdy “adequate” Unlaa it p
tervesukimatereeorttotiveTuciterA&
citiagBlnwdette w Cottaeciiotd f%nru;
iiremruaue Ctwp,419 U.S. 10Z 134-26, 96
S.Ct. 335, 349, 42 L.Ed.2d 330 (xr74), u
well se Rttckelskau v. Mo~ati k, 447
US. %6, 104 S.(2 2%62, 81 LEd2d 815
419S4) and Domes d Mmre v, RqToaq 463
U.S. 6S4, 101 S.CL 2!Nz, 66 LFA’Ai 9i8
119S}). Tke CJaime Court heid that appel.
ints’ attack on the “uJequxy’” of the a}
wnativc procedure pwided by Gmgreas
far compenaat& of their claims was w

~ * 13 C1.ct. ●t6s9.
We cumot agree that the ClaiJOSCourt

cmtttnMedkgal ~ in its ding. 71ts
Act and the section177 Agreement, pm.
de, in pemtuity, ● nunna to ●itimea
PSSL PJWWL d fu~ COrtaeqttencea,i~
chdhg the rweoiudon of individtd clsimt~
●rmng from the Unit4d Sta&e nuckar kst-

@f P%- ~ t~ Mamhsll I$ktd$ be
tween June 30, 1946 and Augut 18, J96S.
Con- uvtentkd the alternative proce.
durw to be utiliz~ sad we are unpermmdcd
thatJVdiCiS~ intervention is q)prupnste ●t
thtetimeon the ~ apecuiation that tire

alternative remedy may prove to be insole

qoste. Indred, IJe recent nppmpristion by

~ for other Marshall lsiaadvre, sup
piementmg an existing Resettlement Trust
Fund. see s~pru note 1, ev&nces Con-
g?e.tm’s concern timt ik dternafjve ~vk
tin fur curnpeasetion be adequate. Fur-

mral d * MsmkstlIderlds me>mqe tbst
Ihr &mmem of the L’nncd .SCXCXIwowdc
[w wch iryurkt by submuwq wrb s mfuret
10 Iht CUWCU of lk Unaed fitues fat Iv.,

LlM81&l-aIkn. h 1s un&s&xDd lIUI AM Am.

<k IJln% M {Unmit dkco~udlk Cnlt.
ad States to mdroruc awf ~opmsve fuads.

4. tkause we bff~m lht dcmstnm of {he Claims

Coun w Asmms●ppdtsnti”Cmpt,Jsls fce lack
d wbJeccmsucl JwidKtion, x need ar# A
drcla other i-

;

i

fdback Txckar Act C- was -~*

Xuamin the Conerhwtionahty of ewery altar
nnve pmcedum fer compenantifm. In
Bkncketlc, such claim remained ●vaiisbk;

therefore. tke Covet did not hare ta decidw
fhbt issue h any evenb we do not mad
Bhnckdte to mandate such a deterniJu-
tixt in advanceof the exksuatiOO of th
skrmttve provided.

II

For the foregwtg reasons, the jdg-
m~n~ of we @VIU Court in the A%%? SOd

Xitof cwseB are affirmed. and we adopt
that court’s more exfetmive unsJysis in
Jsda t’. United i$tak% !3 CkCt, 66? (1~),
rehting to the iemws dIscuMed above.

AFFIRMEW.

Ttw BOSTON FIVIl CENTS SAVINGS
BANM, FSB, Plaintfi-APPclk*I,

v.

The UNITED STATES.
llefendaat-.tppclh.

No. w-13tt&

IIniti States Court of Appetls,
Federal Ckcuit.

Jkc 16, 198S.

Bank L.roughlim.run agauw! Depwl-
ment of Hnumng and Urban IJevelopnwnt
setiking rnunev damages afwr w-m-~
building on which tl kekf a HUDtpman-

wed mortgage wa$ converted 10 a coopers.

Live TiI~ Claim~ Court, 14 {1 t-l- ~~~.
\+’iese. J,. dlwusxd the actiun. and ~~k

+pealvd ~tw ~ourt of Ajwu@. k=d,

Cirvux ~ud~t’. held lht ChtMS ~OUR was

M{ required to dismiss action fur money

liama& esen thuugh deriarrrtory nminn
artsing mm of ssnte qteratire fads and

1. Federaf Cawrta ~lW3
Aiflrcqkt piamtiffa suits ix fedad

district court aad Cia=wfhrt~ outof
- OfxJra@e facts Md .mTdved same
dispoaitive issues. -- e- ~
voivd equitable retief ●td Claim$court
actionJnvolved motbeury daJnag9s, and
thus Chna Court bad jurisdiction over

monetary ckim. Xl C.S.C.A- $ lYJO.

2. F&d Courts -1146

Plaintiff% unmoxeaaftd Ntampt to

smend declsmmry judgment complaint in
dw-ict court to include claim for money
damages did nut cause that money dam-
sgea claimto h pending at time phdfb

previously fikd Cfaims Cod aetma for
money datnxgee baeed on same ope*e
facts was filed as would requwe Ckinm

Court to dismiss action; no money dsm-
sges ctim wtur petig in d~~t * at
time Claimd Court sction w= filed. 28
U.S.C.A. $ la.

3. k’ccierai GMVrte -1139

Ciamut Court hsd exclusive ]urkdiction

oww bsnk’s breach of contract claim for
money damages *gninst United Statex even

though bank fiid idcnfiad minn *gainat

Umted States m district court on ssme day.
28 u S.C.A g Mm

$, Actioa ~6$(6J

ActJon iw claim GJti for -q

dsmaga arose uut of same operative fads

and mvtdved same drspusItive vmuea aJI ah

readypendiig action for declaratav j~.

rnrnt m &* c~& ~d *u~ -s

COOJZ action wodd be stayed until dwpusi-
tion of district court ection. 2ti u.s.c.A-
* Iwo

_——.

Steven P. Perimutter. Hmison & Na-
Cuirv, PC.., Boston. Mass., argued fix

piaintiff-appeliant.

.-,


