vaz

EL-LITIGAHTION

S

CUUN

DEFUTY GEN.

12:29

11-16-90

134

sssumes that provison twelve, which ia
lecatad om the reverse side of the purchase
order, is binding on the parties. As dis-
cussed earlier, this u a determination that
the district court must make oa remand.
The appellart also claama that the district
osert applied an incorreet measure of dam-
sges 10 its brench of warranty claine. The
district court ruled that the appellant could
Dot Tecover s cost of cover becanse it did
not properly effect cover under § 2-712.
The appellant. however, argues that be-
cause X secepted the goods and did not
revoke ita acceptance, it is entithed 1o dam-
ages under § 2-714. Ahhough the district
court did state that the appeliant could mot
recover ita cost of cover, see District
Court’s Order at 11, it is clear that the
district comrt did not determine whether an
actual breach of warraaty occurred. The
district cowrt expressly swated:
The court makes no finding as to wheth-
er the coal whea delivered coatained
more than the maximum 37 percent fines
or whether a stable burn could be ob
tained or whether 3 given amount of the
coal was actually used by the plaintff.
A finding i wanecessary {or resolutiea
of the moton.
2 Tr. 1220. Therefore, untid the district
rourt determines whether a hreach of war-
ranty has occurred, any appeal on the saue
of damages for breach of warranty is pre-
mature.

IV
For al) the foregoing reasons, the deei-

sen of the district court »
REVERSED AND REMANDED.

repsonable time requirement of § 2-607(3)(a).
Sae Kiser v. Lemco indus., inc., S36 S.W.24 343,
S99 (Tex.Cis. App. 1976) (“When amy action is 10
be taken within » ressumable tume. § 1_204a)
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PROPLE OF ENEWETAK, Rongulap,
and Other Marchall lolands Atells,
Plaintifte-Appellants,

v,

The UNITED STATES,
Defendant-Appelies.

Nos. 88-1307, 35-1388.

United States Court of Appeals,
Federal Circuit.

Dec. 8, 1988.

Comphints for “taking” aguinet the
United States by inhabitants of the Mar
shall islands fer post-War nuclear testing
were dismissed by order of the Claims
Court, 13 CLCL 690 and 13 CLCt 891,
Barkips, Senior Judge. Ou sppeal, the
Court of Appeals, Nies, Circoit Judge, held
that: (1) compact of {rec sssocistion be-
tween United States and Marshall lalands
withdrew Claims Court’s juriadiction over
claims, and (Z) to be constitutionally ade-
quate, alternate mode of settling taking
claime need not preserve Tucker Act juris-
hction.

Affermed.

i. United States &=125(27)

Congress’ creation of akernale mode
of compensation 10 resolve "taking” clsims
af inhabitants of Marshall Islands, arising
from post-War nuclear testing pursuant to
tompact of f{ree assocision between
Government of the United States and
Gesernment of Marshall Islands, which
withdrew junasdictien for those claims un-
der the Tucker Act, precluded Claims
Court's junsdiction, notwithstanding inhab-
itanta’ comtentions that the akernate mode
of compenzation wus inadequate. 28 US.
C.A. § 1491{aN1);, Compact of Free Assocr
ation Act of 1985, § 201, sec. 177, 48 US.C.
A. § 1681 note; U.5.C.A. Const.Amend. 5.

specifies 1hat the parties may HX by agreement,
as the parties here [ired, 3 time whech is net
namfeuhulruwubk.)

PEOPLE OF ENEWETAK v. US.
Chorgu Bt F 1

2 United Stales ¢»125(4)

To be constitutionally sdeguate, Con-
gress’ creation of alternate mode of resoly-
ing “aking” claims need Dot preserve ulti-
mate resort to the Tucker Act. 28 USCA.
§ 1491ax1); US.C.A. Const.Amend. 5.

Abram Chayes, Harvard law School,
Cambridge, Mass., argued for plaintiffs-ap-
peliants. With him on the brief was Anne-
Narie Burfey. David R. Anderson, Wilmer,
Cutler & Pickering, Washington, D.C,, ar-
gved for plaintiffs-appellanta. With him on
the brief were Lloyd N. Cutler, Andrew B.
Weissman and Stephen J. Schnably. Also
on the brief were E. Cooper Brown, Mar-
thall Islands Atomic Testing Liigation
Project, Takoma Park, Md., Richard F. Ger-
ry, Casey, Gerry, Casey, Westbrook &
Reed. San Diego, Cal, and Fred Baron,
Baron & Budd, of Dallas, Tex.

John T. Stahr, Dept. of Justice, Washing-
ton, D.C, argued for defendant-appeliee.
With him on the brief were Roger J. Mar
zulls, Asst. Atty. Gen, Jacques B. Gelin
and Gary B. Randall. Also un the brefl
was Howard L. Hills, US. Dept. of State,
Washington, D.C., of counsel

Before SMITH, Circuit Judge.
SKELTON, Senior Circuit Judge, and
NIES, Circuit Judge.

NIES, Cireuit Judge.

There appesls are from the finul judy-
ments of the Claims Court in Peter ». Uimit-
ed States, 13 CLCL B9) 11987), und Nutof v
Umited States, 13 CLLL 69U (1987), disnuss-
ing the complaints of nhabitaats of the
Enewetah, Romgelap, aad other Marshall
Istands Acolls for Yack of subject maller
Jurisdiction. 1n dissmissing the subject cum-
plaints, the Claimis Court relied un Xa deci-
sion of the same date in Juda v. {nifed
States, 13 CLCL 6A7T (1987),! a closely relat-

!

‘Y. The claimants in Jude alw appealed  That
appeal was duismissed with prejudie upon the
unopposed motioa of aimanis, folluwing 1he

i enacime st of special Tegislation which approprs-

" aied funds fur the benefit of the People of Bik:

i mi. Peaple of Bikini, Enewetat, Rongelap. Linik

| & Orher Marshatl islands 4iolfs v. Lnated Ssates.

" 999 F.2d 1442 (Fed Cir.1988).

B e e e e
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Ped. Car. 1998)
ed cuge invulving claims by inhabitants of
Bikini Awll. In Juda, the Claims Court
teld that it lacked subject matter juriadic-
tion over claims by inhabitants of the Mar
shall lslands because the consent of the
United States 1o be sued on those claims
had been withdrawn by an act of Congress
in conjuaction with the establishment of &
Marshall Islands Claims Tribunal funded
by the United States?® We affirm.

1

t1] In early 1980, complaints were filed
in the United Suates Court of Claims by
nhabitants of the Marshall fslands, assert-
#g individual damage claims resuiting
from a United States nuclear testing pro-
gram in the Marshall {slands lusting from
June 3U, 1946 through August 18, 1958,
Certain claims were held 10 be viable under
the Tucker Act, 28 USC. ¢ 1431{axhy
11982}, hence tnul preparations relating to
-hose claims proceeded.

While the individual inhabitants were
sursuing their claims before the Claims
vourt, the governments of the United
Stutes and of the Marshall Islunds negoti-
ated and signed a Compuct of Free Associa-
tion {Compact) and its relsted agreements.
The Compact was upproved by plebiscite
votes in the Marshall [slands; that approv-
al was certified to the United Stales
Government on February 24, 1986. Legis-
latwn approving the Compuct was sub
milted o Congress in 1985 and was signed
into law by the President on January 14,
1966, thereby becoming the Compact of
Free Assocanon Act of 1983, Pub L. No.
99239, 99 Stat. 1770 (1988) (Act).

Under section 157 of the Compact, the
Luited States Governruent accepled respon-
sibility fur the just compensution owing for
loss or damage resulkting from s nuclear
testing jwogram. The LUnited States
Government commiied an initial sum of
2. Berause the cned opinion deiasts the kistoncal

bacaground ol the nuclear 1estsng program, the

Cumpact of Free Assonatwn. the secuoo 177

Agreement. and the Compact Act, as well as the

procedural bachground imvolved in theve ap-
peals, we have not reierated such mastiers here.

S
7
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$150,000,000, with additional fisancial obii-
getions over fificen years for the settie-
ment of all claims ? The initial amount was
W esuablish a Claims Seuttlement Fund
(Pand), and that sasount has been appropri-
sled. The payment and distributios of
money frem that Fund is to be made in
sccordance with provisions set forth in a
separsle agreement (section 177 Agree-
ment), referenced in the Act, between the
governments of the Uniled States and the
Marshall (slands. That agreement, inter
olia, creates a Claims Tribunal which will
administer the Fund in conjanction with the
settiement of claims. In that regard, Acti-
cle Xl of the aecuom 177 Agreement pro-
vides:
AN ¢laims described in Articles X and
XI of this Agreement shall be terminat-
ed. No court of the United States shall
have jurisdiction 40 entertain such claims,
and any sach claims pending in the
esurts of the United States shall be dis-
risped.

Once the Act became Jaw, the govern-
ment moved 0 dismiss esch case.  After
era) argument oo the motion and additienal
briefing, the oourt granted the govern-
ment’s motwas to dismiss, and final judg-
ments of dismussal were subseguentty en-
teved.

The Claima Court agreed with the
government that purauast to Article XH of
the section 177 Agreement, the consent of
the Unied States w be sued m the Claims
Coust, on appellants’ claims arming from
the nuclear testing program cuaducted by
the United States in the Marshall [siands,
had been withdrawn in conjunction with the
establishment of an altermative tnbunal to
provide just compensatun.!

3. In addinon, Ariicie 1X of 1he veferenced wec-
wun 177 Agrecnaent provsdes
Charngad Circumsiances
¥ ks or damage 16 property and person of
the cuizens of the Marshal; [slasds, iesulling
from the Nwxleas Tesiing Program, anmses or
is discovered after the cffective date ot thas
Agreemnent, aod sah wgurses were nov and
cowld not reasunably have been wdentified as
of the cffective dair of this Agreement, snd
such inguries 1ender the provisions of this
Agreemen mandestly inadequate, the Govern-

[2) Appelanis acknowledge that “Cem-
gress can, of course, provide akernative
modes of compensation for Fifth Amend-
ment takings.” While appelianta aasert
troadly that the “alternative remedy in
manifesuy incapable of providing meaning-
fu} relief” their principal argument is, in
essence, that no altermative remedy ean be
constitutionally “adequate” unless it pre-
terves ullimate resort to the Tucker Act,
citing Blanchette v. Connecticut General
insurance Corp, 419 U.S. 102, 124-25, 96
83.Ct 335 349, €2 LEd.2d 320 (197¢), s
well as Ruckelshaxe v. Monsaato Co., 487
US. 986, 104 S.Ct 2862, 81 L.Ed.2d §15
(1984) and Dames & Moore v. Regan, 453
J.S. 654, 101 S.Cu. 2972, 69 L.Ed.2d 918
11981). The Claims Court held that appel-
anls' attick on the “adequacy” of the al
reruative procedure provided by Congress
for compensation of their claims was pre-
mature. Juda, 13 CLCu at €89

We cannot agree that the Claims Court
committed legml error in its ruling. The
Act and the section 177 Agreement, pro-
vide, in perpetuity, & means (o address
past, preseat and fulure conseguences, in-
cluding the resolution of individual claims,
arming frem the United States nuclear test-
ing program in the Marshall Islands be
tween June 30, 1946 and August 18, 1958,
Congress intended the alternative proce-
dure 0 be utilized, and we are unpersuaded
that judicial intervention is appropnate at
this time on the meve specuiation that the
alternative remedy may prove to be inade-
quate. Indeed, the recent apprepriation by
Congress for uther Marshall lslanders, sup-
plementing an existing Resettlement Trust
Fund, see supra note 1, evidences Con-
gress's cuoncern that ils nitermalive provi-
sion fur cumpensation be adequate. Fur

ment of the Marshall [siands may yequest that
the Guovernment of the L'oited States provide
for such injuries by submisting such s request
to the Cungress of 1he Unued States for its
vomnuideration. i is understood rhat this As-

cle dues nut commie the Congress of the Unit.
ed Staies 1o awhociee and approprate funds.

4. Because we affwm the decision of the Claims
Court 10 dismiss appedants’ complaints for lack
of subject matier jwrisdiction, we need aot ad-
dress other issues

BOSTON FIVE CENTS 8AV. BANK, F8H v. US. (¢ 7]

o e 08 F2d 137

Wad Cw. 1900y

ther, appellants overstate the holding i  concerning same dispositive isaues was
Blanckeite. The Court did net hoid that 8 pending in district court.

falback Tucker Act claim was necessary to

Reversed and remanded with matrac-

sustain the constitutionality of every akar ..\ atay.

mative procedure fer compensation. lIn
Blanchetle, such claim remained available;
therefore, the Court did not have to decide
that isave. In any evemt, we do Dot read
Blanchette to mandate such a determina-
tion in advance of the exhaustion of the

alternative provided.

n
For the foregoing reasons, the judg-
mants of the Claims Court in the Peter and
Nito! cases sre affirmed. snd we adopt
that court's more extensive analysis in
Juda v United States. 13 CLCL. 667 (1987),
relating to the issues discussed above.

AFFIRMED.

The BOSTON FIVE CENTS SAVINGS
BANK, FSRB, Plaintifl-Appeliant,

v,

The UNITED STATES,
Defendant-Appellee.

Ne. 381306

United States Court of Appesls,
Federal Cireait.

Dec. 16, 1988,

Bank brought actiun agsinst Depart-
ment of Housing and Urban Development
secking muney damages after aparvment
building on which it hetd a HUD-guaran-
teed mortgage was converied L0 a coopers-
tve. The Chlims Court, 13 CLCL 217,
Wiese. J., dismissed the actiun, and busk
appealed.  The Court of Appeals. Bissell,
Cireux Sudge, held that Clamms Court was
uot required Lo dismiss action fur money
damayges even thoagh declaralory aclion
arsing owl of same aperative facts and

1. Federal Courts ©21073

Although plamtiffs suita in federal
district court and Claims Ceurt arose out of
same operauire facts and imvolved same
dispositive issues, district court clmm i
volved equitable retief and Claima Court
action involved monetary damages, and
thue Claims Court had juriadietion over
monetary chaim. 28 US.CA. § 1500,

2. Federa) Courts 6=1145

Plainuff’s unscccesaful attempt W
amend declaratory judgment compisint in
district court to include claim for money
damages did pot cause that money dam-
sges claim to be pending at time plaimtiff's
previously filed Claims Court acuon for
money damages based on same operalive
facts was filed as would require Claims
Court to dismias sction; no meney dam-
ages claim was pending in district court at
time Claims Court action was filed. 28
US.CA. § 1500.

3. Federni Courts €1139

Clasmas Court had exclusive jurisdiction
over bank's breach of contract claim for
money damages sguinst United States even
though bank filed identical acuon against
Unned States ia district court on sume day.
28 USC.A. § 1600

4, Action €=69(6)

Action in Claims Cowrt for monetary
damuges arose out of same operative facts
and invoived same dispositive issues as al-
ready-pending action for declaratory judg-
ment i district court, and thus Claims
Cuurt action wouwd be stayed until disposi-
tion of distriet court scuon. 28 US.CA.
§ 150K,

Sweven P. Perknutler. Harrison & Ma-
Guire, P.C.. Bostsn, Mass, argued for
plaintiff-appellant.



